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‘BraGton, and together with The Mirror (of which we de~ 
fer faying any thing till the next reign) mutt have thrown 
great light on the ftudy of the law in thefe early ages, and 
were no doubt for a time of great authority with law-, 
yers. Ic is true, that we do not find thefe authors cited 
in fuch reports of decifions as have come down to us5 
‘but, in later times, Lord Coke, in his enquiries into the 
(grounds of our law, particularly in thofe works. which 


traéts, and thence traces down the’ 
tions the Jaw received in fucceeding times. The ch 
which have ‘in the lew face that ahora tk me, 
particularly by of tenures, have made | 
treatifes’ lefs 1 
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‘us, which is faid to be not properly a legiflative ag, but 
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tered; by “his direétion, on the record} h 
Gircumftance this, like many other fimilar : 
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2 , in fee, or for term of his life, and was 
teady to verify that by the country, then fome difereet 
© and lawful knights of the county fhould be written to, in 
order to make inquifition of the matter; and if they found 
it to’be fo, he was to have redrefs, and the diftrefs was to 
ceafe, Again, where a perfon was impleaded for the 
whole, or for {uch a part of his land, that the remainder 
‘was not of the value of twenty pounds, and he would veri- 
was determined. Again, where a perfon was bound in 
in debts ftalled in the exchequer, at a certain fum to 
: Ipanema an the oman of 


worth twenty pounds per annum, the diftrefs 
was fe till the debt was paid. None was to be dif- 
i a militaria fufcipienda, till the age of twenty= 


3 any on account of land which he held in manors 
of the antient demefne of the crown, as a fokeman 5 con- 
fidering, that thofe lands muft pay a tallage, when the kigg’s 
lands were tallaged. 

‘Werrut refpest to thofe who held land in focage of other 
ators, and who performed no fervitivm forinfecum®, 
the rolls of chancery in the times of the king’s predéceflors 
were to be fearched, and it was to be ordered according to 
the former cuftom: the fame of clerks in holy orders 
holding any lay fee, who would, if laymen, be liable to be- 

_ some knights. No one was to be diftrained for his bur~ 
| gages, though they were of the value of twenty pounds or 
more. Thole who ought to become knights, and who 
had bad their land only a fhort time ; thofe who were ex- 
tremely old, or had any infirmity in thelr limbs ; or alledg~ 
ed that they had fome incurable difeafe, or the impediment 
| of children, or Jaw-fuits, or other neceflary excufes ; fuch - 
__perfons were to appear before two commiffioners appointed, 
* Vid. ant, 104. Lydon ted ae ee 
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fines from fuch difabled perfons, by way 
Pipi ny Thus was provifion made for the due 
payment of one of thofe cafualties, which was 
under pretence of defending the realm, while the extreme 
rigour of thefe exactions was fomewhat abated. 
_ Tuere is another act of the fame year, called fatutum 
de frangentibus prifonam, \t appears by our old Jaw‘, 
that a prifoner, for whatever caufe, breaking out of the 
king’s prifon was efteemed guilty of felony*. In the 234 
of Edward I. an aé was pafled in the very words of 
we are now going to fpeak of, making fome 
therein. ‘That aét is notin our printed books 
of 1 Ed. II. probably was nothing more than a and 
affirmation of the former‘, but has had the fi 
pofterity, and render the former unneceflary, 
fore, forgotten. This act ordained, that none from thence- 
forth, who broke prifon, fhould have judgment of life and 
limb for breaking prifon only, unlefs the caufe for which 
he wad taken and imprifoned, required Such a judgment, if 
he was lawfully convicted thereof. ~ 
Ip the fecond year of this king there is a public inftry> 
ment for the purpofe of enforcing the ftatute of Articuli 
Juper Chartes ; and in the following year another, intitled, 
Litere patentes fuper prifis banorum cleri, for obferving a 
ftatute made in the laft reign, in protection of religious 
and eceltfiaftical men, againft the taking of theit 
without their confent®. In the 7th year of the king. 
SMe coe ite Cadet, en, 20 es acgurenatge 
reditu; the other, Pre captione et merte Petri de Gaviefleny, 
efier which, itvthe oth year, is the famous Statute sasde 





at Lincoln called Articuli cleri, 
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"THIS a& was to adjuft fome of thofe eccleffaftical claims” 
Gf cognizance which have been {0 often mentioned. We 
"+ Dave feen what had been attempted by the clergy, in the laft 
and the preceding reigns, towards confirming their an- See 
Gent claims of judicature ; and the manner in which the 
legiflature pleafed to interpofe, in order, if poffible, to 
make fome adjuftment or compromife in 4 matter of fo 
mich concern, both to the fpiritual and temporal polity *, 
‘Thus did this difpute reft till the prefent parliament, when 
Walter Reynolds, archbifhop of Canterbury, a perfon in 
efteem with the king, preferred in the name of him- 
the clergy, the following fixteen articles, and re- 
authority of parliament anfwers /eriatim to every 









firft four articles were thefe: That laymen pur- 
prohibitions generally upon tithes, obventions, ob- 
lations, mortuaries, redemption of penance, violent laying 
‘of hands on clerks, or converts, and in cafes of defama- 
tion, where {piritual penance was the proper punifhment, 
‘To thefe the king anfwered (conformably with the regula- 
Fion of the Matute of Circum/peétt ogatis), firlt, that in 
tythes, oblations, ‘obvefttions, mortuaries, when they were 
under thofe names, the king’s prohibition fhould 
hold no place, altho’ for the long withholding thereof they 
might be eftimated at a fum certain: but it was declared, 
if a clerk or religious man fell his tythes, when gathered 
in his barn or otherwife, to any one for money, and the . 
money was demanded before a fpiritual judge, the kit 
2 pee for by the fale, the fpiritual 
‘were made temporal, the tythes being turned into chattels, 
ly) it was anfwered, if there was a conteft about a 
to tythes founded upon a right to the patronage, and 
the quantity of fuch tythes amounted to the fourth part of 
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‘XU. the of the church, a prohibition was to lie ; alluding 
4 veri et Iason that has been fo often mentioned ' 
If a prelate enjoined 2 pecuniary penalty for an 
and that penalty was demanded, the king’s prohibition was 
to lie ; but if the prelates impofed a corporal pain, and the 
to be fo punifhed would, of his own accord, re- 
eem fuch pain by money, a prohibition was not to lie", 
Thirdly, it was anfwered, when violent hands were laid 
upon a clerk, the amends pro vielatd pace were to be co- 
ram rege; thole pro excommunicatione were to be coram 
prelate, where corporal penance might be enjoined ; 
if the offerider would redeem that by money, paid ci 
the bifhop, or the party grieved, it might be 
fore the bithop (as before faid), and the prohibigi 
not lie*. Fourthly, the prelates were to 
correétion in caules of defamation, notwithftandi 
hibition®. Moft of thefe points had been before confider- 
ed By the legiflature in the ftatute of Circuim/pecfe agatis ®. 
Tue next may be confidered as the fifth article, and 
was this: That, on the ere&tion of a new mill, if 
tithe thereof was demanded by the reétor, a prohibitiee 
of the following kind ufed to 03, Quia de molendino ta 
hattenus decima non fuerunt folute, probibemus, 8c. a 
fontentiam excommunicationis, fi quam bac occafione promule 
» gaveritis, revocetis omuind. To this it was anfwered, that 
fuch 2 prohibition never iffued with the king’s confent, and 
that, in future, it fhould never gos. 
© ‘Tax fixth article of complaint was, that when any thing, 
of Fit ceasesie tol Yin Seecnioed Settee 
r fpicit judge, and had palfed in rem judicatam, 
and was not fulpended by appeal, and afterwards a queftion 
Was moved before a temporal judge between the fame par- 
* Vid ant. vol 1. tqes andant. 197. Ch. 
= Ces * Vid. amt. 216, 
och Ch, 5. 















ties, upon the fare thing ; this was not allowed as 
‘ception in the temporal court. To this it was 

‘that becaufe a matter was difcufled before ecclefiaftical and 
temporal judges diver/is ratianibus (as in the cafe of laying 
violent hands on a clerk), therefore, notwithftanding any 
judgment in the fpiritual court, the king's court might 
difcufs it, if the party fhould think proper to bring itthere™. 
‘The fevénth article complained, that, when perfons were 
excommunicated, the king's letter ufed to be fent to the 
inaries, commanding them to abfolve them by a certain 
or, otherwife, that they fhould appear and thew for 
wufe they excommunicated them, To this it was 
that fuch a letter fhould not iffue in future, un- 
king’s liberty was injured by the excommu- 








‘THe remainder of thefe articles was.as follows: Eighth- 
ly, it was complained, that the barons of the 
Sakcothent sith clilising ‘or shenuislves the puivilege Of 
not anfwering to any complaint out of that court, extend> 
ed it to their clerks in office there, who were fummoned 
Either ad ordines or ad refidentiam ; and that they inhibited 
diocefans from ¢alling tiem to judgment, fo long as they 
were in the exchequer, or in the king's fervice. To this 
it was anfwered, that it was the king’s pleafure, that fuch 
clerks as attended in his fervice, fhould, if they offended, 
be correéted by their ordinary, as other perfons 5 but that, 
fo long as they were occupied about the exchequer, 

.  thould not be bound torefidence : and it was further a 
by the direétion of parliament, that it had been ufed, time 
out of mind, for the king’s clerks who were 
his fervice, during the time of theirfervice, not fo be 
pélled to keep refidence at their benefices*., The ninth com> 
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7. XI. Plains, that the king’s officers, as fheriffs and others, en= 

7, tered into the fees of the church to make diftrelles, and 
fometimes took the parfon’s beafts in the king’s highway, 
where he had no land but fuch as belonged to the church? 
‘To this it was anfwered, that fuch diftreffes fhould not in 
future be made, either in the king’s highway, or in the an- 
cient poffeffions of the church, but only in fuch as were 
newly acquired to the church*. A fimilar provifion, as 
to diftrefles in the highway, had been made by the ftatute 
of Marlbridge™; and as laymen were intitled to an ati 
upon that ftatute, the parfon might haye an aétion on, 
for diftraining in the highway. 

‘Tue tenth article of complaint was, that whi 
fled to'a church, and abjured the realm, acc r > the 
cuftom of the realm, laymen, or their enemies, frou 
purfue them, and take them, if they were out of the king’s 
highway ; fothat they were hanged or beheaded, as perfons 
who had broke the condition of their abjuration. Further, 

* that while they were in fan@tuary, inthe church, or church- 
yard, they were kept fo clofly by ‘perfons in arms, that 
they could not go forth on the calls of nature, or to pro= 
vide themfelves with viguals’. To this it was anfwered, 
that thofe who abjured the realm, were, fo long as they 

. fontinued in the commonway, in the king's peace, and 
fhould. not be difturbed by any one ; and while they were 

their keepers were not to continue in the 

“yard, unlefsfome neceffity, or the danger of an 

efeape, required it: while they were in the church, they 

were not to be driven to the neceffity of flying from 

‘be fupplied with what they wanted, and be per- 

itted to fo out on their occafions, The king was willing, 
Aikewife, that thieves or appellors might, when they pleafed) 

confefs their offences to pricfts; but confeffors were to 






Soh * Vid, ant. 69, ¥ Vid. ante a3. 


é 


take ‘| 


| ean rT bid 3 
ENGUISH Law. 

lors. ‘The eleventh article complains of fome inftances in 
which religiots men had long been oppreffed, and which was 
provided for by a ftatute made at the beginning of the 
loft reign*. ‘The king now anfwered, that the faid ftatute 
fhould be obferved: and the likt remedy was to be pur- 
fued in cafes of corodies and penfions, obtained by com~ 

pulfion, whereof no mention was made in that ftatute*, 
‘Tue twelfth article fays, thacif any one of the king’ste- 
was called before the ordinary out of the parifh wherehe 
and was excommunicated for manifeft contumacy, 
forty days, a writ iffued to take him, fuch perfon 
a privilege that he ought not to be cited out 
of toWa or parith where his dwelling was; and for that 
the King’s writ for the taking of him was denied. 
To this it was anfwered, that it never was, nor ever fhould 
bes denied®. ‘The thirteenth article prayed, that (piritual 
perfons prefented by the king to church-bencfices {if reftifed 
admiffion by the bithop, either for want of learning, or other 
reafonable caufe), might not in fuch cafes be under the ex- 
‘Gmination of lay perfons, as had been lately attempted, con- . 
trary to the canons, bift thould fue for redrefs to the fpiri- 
tual judge. To this it was anfwered, that the ability. of a 
parfon prefented to a benefice was to be examined by the 
fpiritual judge; and fo the law had always been‘. The 
feurteenth article prays, that elections to vacant dignities 
might be free. To this it was anfwered, that the ftututes 
“made in fuch cafe fhould be obferved *, pp oo 

3 Ed. I. ch. 5". ‘ 
Te two remaining articles relate to the ‘nial 
claimed for the perfons of clerks in cafes of felony. The 
fifteenth fays, tho’ a clerk ought not to be judged before a 
© # Vid, ant, r08, And silos writ — * Chet3.] 


for the fame purpaley, * Ch. 
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71, cerned life or member, yet temporal judges caufed clerks 
ficeing toa church, and perhaps confefling their offences, to - 
abjure the realm ; fo that, tho’ they could not properly be 
their judges, yet by admitting their abjuration, the tempo- 
ral judges put them in danger of death, if after fuch abjura= 
tion they were found within the realm. To this it-was 
anfwered, that a clerk fleeing to a church for felony, dhould 
not, if be affirmed himfelf to be a clerk, be compelled to 
abjure 5 but, on yielding him(elf to the law of the 
fhould enjoy the ecclefiattical privilege, as had long 
ufed‘, The fixteenth article was on the like caufe 
plaint ; and ftates, that tho’ a confeffion of a cri 
a perfon who was non judéx fhould not be good,sfor 
cient to ground procefs and fentence upon ; yet = 
lar judges admitted clerks who were not liable to theif 
jurifdiétion, and who were charged before them of thefty 
robbery, and homicide, to confefs their offences, and ac~ 
cufe others (that is, become:provors), and then would not 
deliver fuch provors to the ordinary, when demanded, tho” 
the judge acknowledged he had no authority to condema_ 
them, To this the king anfwered, that the privilege of 
holy church, when demanded in due form by the ordinary, 
thould not be denied * ; fo that clerks were not to be com< 
pelled to abjure, nor were to lofe their clergy by becoming 


prarore: , ‘ 

‘Iw this manner was the grand queftion between the ec~ 
Clefiaftical and temporal courts, as it were, compromifed 
by mutual conceffions, and fettled upon a foot on which it 
has ftood ever fince, with very little alteration 5° the’provi= | 
fions of this aft being the rule by which moft of thefe points: 
were afterwards governed, as will be fecn in the fublequent 
put of this Hiftory. , 
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Iw the fame year there was a material alteration made 
the old judicial conftitution, by transferring the appoint-. 
« ment of theriffs from the election of the people * (who were 
confirmed in that privilege by a ftatute of the lateking* ) to Sheriff to 
a.nomination by the judges. It was complained, that great pepresh 
damage had been fuftained by the king, and great oppref- 
fions by the people, owing to the infufficiency of:fle~ " 
riffs.and hungredors, by which was meant dai/iffi of hun 
dreds : inorder therefore to avoid the like in future it Was 

by Matute g Ed. I. ft. 2. chat therifis fhould be 
by the chancellor, trealurer, barons of the exche- 
juftices ; and that none should be fheriff, unlels 4 
U --HE had Yedicient land within the county of which he was | 
fheriff, to enfwer to the king and his people. Further, 
that ficbody who was fteward or bailiff to a great lord 
fhould be made theriff, unlefs he was out of their fervice, fo 
as to be able to attend the execution of his office as.theriff, 

It was alfo enatted, that hundreds, whether they belonged 
to the king or to others, fhould be kept by convenient and 
able perfons, who had fufficient land within the fame huts 
dred, or within the county in which the hundred was; 
and they were to be afligned by the chancellor, treafurer, _ a 
barons, and juitices, as above mentioned. Hundreds were 
to bg lett to hundredors at a reafonable rent, fo that they. 
need not be driven to extortion, in order to pay an exor= 
bitane ferm ; but no fheriff or hundredor was to leafe his 
office to another, in ferm or otherwife, The execution 
of all writs, which came to the fheriffa, was to be made by : 
the hundredors {worn and known in the county, unlels 
there was any default in the hundredots, and then by other 
perfons meet and fworn, in order that people might know. 
t0 whom to fue fuch executions, This ftatute was fent ‘ 
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a mode of publithing ftatutes, at leaft'fuch as were of a par~ 


ticular nature), accompanied with a writ, commanding « 
them to caufe it to be read in pleno comitatu, and to be ob- 

ferved inall points; befides which precaution, it was fealed 

with the great feal, and fent to the treafurer and barons’of 

*the exchequer, and juftices of both benches, that they 

might maintain it in all points. ‘ 

Tue flatutum de vicecomitibus, et aliis de viridi cert, 
14 E4. I]. contrives-a fhorter procefs in the exchequer, 
compel fheriffs to make acquittances to the king’s 5 
and gives fome dire€tion for ordering the 
jorors in attaints. This ftatute alfo was fent ‘writ’ 
the juftices ad placita coram mobis tenenda affienatis, to 
thofe alfo of the bench, and to the treafurer and barons of 
the exchequer. 

"Po return to the order of time from which we are di- 
grefling. In the 10th of the king there is the ftatute of 
Gavelet, as it is called. “Gavelet, or Gaveletum, is explain- 
edito be a leafing, or letting, to pay rent; and con/wetude de 
Gavelet was when, upon a rent or fervice being with-held, 
denied, or detained, a forfeiture of the tenement followed, 
‘This was originally the general law of feuds in England"; 
but being elfewhere foftened into a diftrefs, remained only 
the ‘cuftom in Kent, where lands were held in gavelkind; — 
and there, when no diftrefs could be found on the land, the 
‘Vord might feize the land itfelf in the nature of a diftrefsy 
and keep it a year anda day; within which time if the te- 
nant game and paid his rent, he was admitted to his tene— 
ment; if not, the lord might make a regular entry anden> 
joy it*. The prefent act was to introduce the like prace 
ttice into the city of London ; for which purpofe it ordain- 
ved, that where a perfon had rents iffuing out of tenements | 
in the city of London, andgfuch rents were in arrear, (he. 
a“ ~ 
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fee 5 and if there was nothing which could be diftrained, 
+ then the tenant might be impleaded de gavelet by a writ de 
confustudinibus et fervitiis, If he denied the fervices, the 
plaintiff was immediately to name his fea, confifting only 
of two witnefles, whofe names were to be enrolled; and-he 
was'to have a day to produce them at the next hultings: 
ifthe witneffes then proved, de plena vifw et auditu, that 
the plaintiff had at any time received the sents demanded, 
tenant was to lofe his fee by the award of the court, 
plaintiff was to recover the tenements in demefne. 
z Upp wlan te cy te 
th the arrears were to be doubled by, judg- 
ment of the court, and the tenant was to give to the fhe~ 
siff, Sr the wrongful with-holding, one hundred thillings, if 
he was worth fo much. If the tenant did not came in upon 
due fummmons, in the huttings, then the fee was to be de~ 
livered to the plaintiff in tull huftings, to be held forse 
year and a day; within which time if the tenant came, 
and offered to fatisfy the plaintiff to the amount of double 
the arrears, and the theriff for his amercements, as be- 
fore mentioned, then hewas to have his tenements agains 
but after the year and day the lands were, by judgment of 
fourt, to remain to the lord of the fee in demefne for ever: 
the Sher Fela aig 
“were not able to make fatisfaction, 
“Tue principal ftatutes of this king Which haye 
been mentioned, are the ftatute of York, 12 Ed. 
the flatute of effoins, 12 Ed. Il. ft. 2. the 
Carlifle, 15 Ed. I. and the praragativa regis, a 
Ir was defigned by thm ftatute of York, 12 Ed. II. ft. 1, 
tofupply the defe& of fome former laws relating to th 
_ adminiftration of jultice. It was found inconvenient 
in affifes of novel diffeifin could not make attor~ 
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” XI, bailiffs if they pleafed, as had been the practice heretofore, 
Z1, Again, it was agreed, fays the ftatute, thet when a charter, 
quit-claim, acquittance, or other writing was denied in« — 

the king’s court, wherein witnefles were named, procefs 

fhould be awarded to compel fuch witnefles to appear, as 

had before been ufed, But if none of them came at the 

great diftrefs returned, or if it was returned that they had 

' nothing, or they could not be found, yet the taking of the 

inqueft was not to be deferred by the abfence of fuch wit- 

nefles, If the witnefles came at the great diftrefs, gnd 

the inqueft, for fome caufe, remained untaken, thg wit- 

a nefles that came in were to have the fame day i 
: as was affigned for taking the inqueft ; at which’ time 

the witnefles did not appear, the iffues that were firft res 
Fr turned upon them were to be forfeit, ‘The taking’of an 
‘ jinqueft was not to be delayed on account of the abfence of 
F witneffes living within franchifes, where the king’s origina] 
oy whit did not run™. 

‘Aw alteration was made in the order of taking inquefts 
by nifi prius, We have feen what alteration had been 
made in this etablithment by fat. 27 Ed. 1, ft. 1. ch. 4%, 
direéting that inquefts fhould be taken before any juftice of 
the place, affociating with him fome énight of the county, if 
they had no need of great examination. But it was now 
* direéted, that inquefts and juries in pleas of land that ree — 
quired no great examination, thould be taken in the g 
coitmtry, before a'juftice of the court where the plea de- 
pended, allociating with him a* fubfantial man of the 
country, knight or other; fo that a certain day be given 
fin bank, and a certain day and place in the country, in the 

ence of the parties, if the denfindant prayed it. As to 

and juries in pleas of Jand that required great exas 
al > 
+h 1, Vidvant, 205. * So is the expreifion, pred” homey 
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tinaion, they were to be taken in the county, is 
woh et fie he chy a 
y Geol ls Gh coun}, ax te fay ad placed 

as before mentioned. What they had done in the above 
was to be reported in bank at a day certain, 
enrolled, and judgment to be given. He 


ftatuite fhould not extend to great affifes. pen 
Furtuen, it was enacted, that a juftice of the one 
bench or the other, affociating to himfelf * a fub/amtiat 
man of the country, knight or other, at the reque/t of the. 
plaintiff, thould take inquefts upon pleas moved by attach- 
ment and diftrefS, and have power to record nonfuits, as 
above mentioned, and take inquefts upon defaults there 
made. As to affifes of darrein prefentment, and inquefts to 
. be taken on writs of quar impedit, they were to be order- 
ed ing to the ftatute of Weltm. 2°: befides which, 
pices we share power © veccrd oad gah 
in the countrys agd to give judgment thereupon, 
“as they did in the bench, and report whatzhey had done in 
the bench, where it was to be enrolled. If it happened, 
hit the juitices did not come into the country at all, Or 
pot ut the day affigned, yet the parties and the jurors were 
to keep their day in Bank*; that is, the day of ‘ 
the venirs facias, or habeas corpora, according as the ine 
‘queft was to have been taken in the country, upon the one 
» 
Retae bm det sae : 
chapter. 
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HISTORY | 
Xu. Compraint had been made, that the retutus of writs 1 
5 < comiaengealoitieness scarcer: | 
had come into ‘the theriff’s hands. To prevent this, it. 
was ordained ', that an indenture fhould be made of fuch 
feturns, in the names of the bailiff and fheriff: if any 
fheriff changed 2 return fo delivered, and was conviéted 
hereof at the fuit of the lord of the franchife (fhould he 

Have fuffered any damage or Scandal thereby), andat the 
Suit of the party who had fwfained any lofs thereby, he was 
tobe. punifhed by the king, and yield double damages to 
fhe lord, and the party grieved. It was alfo ordained, 
that theriffs rapa taeresebietaln on 
writs returnable in court, fhould put their own 
with the returns, that the court might know of whom they © 
had fuch returns ; and if the name was left out, the perfon 
negleéting was to be grievoufly amerced. 

“Tue lat chapter “of this ftatute very wifely diredts, in 
otder to prevent the abufe of office, that no one who had 
the Office of keeping the affifes of wines and victtals fhould, - 
while attendant on that office, deal in fuch articles. This aét 
Js deferving of notice, as it direéts a method of profecution 
which has fince been adopted in many fimilarcafesof breaches, 
Of a pofitive ftatute. {tdirects, chat if any one @as convigt 
thereof, the merchandife fhould be forfeited to the ry 
and ‘the third pare of it given to the perfon at whole 
‘the trefpalfor was attainted. IR fuch cafes, a perfon who 
‘would fue for a thing fo forfeited, wa to be received; and 
‘the chancellor, treafurer, barons of the exchequer, juftices 

bench and the other, and juftices affigned to take 
were to receive fuch plaints, with writ er witheut, 









_ Tus are the ions made by the ftatute of 
which, like that of Lincoln, was tranfmitted to the fhe 


and juftices for their direction, and alfo to the 

ef Ireland, to be enrolled in the chancery there, and. 
t chs + Ch 6. 
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ia sco aes. a. 
obferved in.all points, the “ 
rE ‘Tue ftatute of effoins, ee 
“or two cafes where an effoin thould lie, and where: not, 
and more particularly where the effoin. de ultra mare, and 
de fervitio regis, fhould be allowed; in all which this 
ftatute feems to be moitly a declaration of the common 
jaw’, It declares, in conformity with the common law) 
that an effoin lay not where the Jand was taken into the 
nn iancaeat 
§ nor where any judgment was given thereon, if the 
_ Jurors_came ; nor where the party feen in the court", 
An cffoin de ultra mare lay not where the party had be- 
* fore been efloined de male vensendi®; nor where he had 
eflgined himfelf another day ; nor where the theriff was 
, Commanded guid faciat ipfum venire. An effoinde fervitia 
regis © would not lie where the party was.a woman, un+ 
Jefs fhe was a nurfe, a midwife, or commanded by writ ad 
_, Ventrem infpiciendum ; neither did it lien a writ of dower, 
* Decaufe it feemed to be in deceit and delay of right; nor 
dig it lie for that the plaintiff had not found pledges de pro- 
4 JSequenda ; nox where the attorney was efloined ; nor where 
the party had an attorney in the fuits nor where the 
+ contefled he was not in the king's fervice; nor 
the fummons was, not returned, nor the party ate 
for that the theriff had returned. mon inventuss 
where the party had been another *time efloined. de 
regis, and had not put in his warrant ; nor, where 
refummoned in an aflife of mertaunce/lory. or 
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. el a one was not 
doh sna Aheriff was commanded _ 
qed attachict eum ; nox where the bifhop was commanded | 
to caufe a party to appear; nor for that the term was” 
palled. An effoin de fervitio regis was to be allowed 
after the grand cape and petty cape, and after a diftrels per 
terras et catallay which \atter is an exception from tht 
seen. rule that was juft before laid down concerning 
_ Ot erying fines. ‘Tne ftatute of Carlifle de fintbus, 15 Ed. 2. like 
Manes of this reign, is nota Jegiflative act, but awrit 
ireéted to the juftices of the bench, for their government 
in taking fines*. Itordains, that all parties, whether de+ 
mandant or plaintiff, tenant or defendant, who would ac- 
knowledge or render their rights or tenements to another, 
in pleas of warrantia charte, covenant, or other, in which 
fines were levied, fhould, previous to the paffing of the fines, 
appear perfonally before the jultices, fo that their non-age, 
idiotey, or any other defect, might be difcerned and judged 
ofiby them : provided, that thould any one, either by age 
or impotence decrepit, or fome cafual debility, be fo op- 
. preffed and detained, as’ not to ,be able to come tocoiirt, _ 
then two, or one of the juftices, by aflent of the refidide 
of the'bench, should go to the party fodifeafed, and receive 
his acknowledgment in che plea, upon which the fine was 
tobe levied. IF there was only one juftice, he was to take | 
‘with him an abbot, 4 prior, ora knight, 2 man of good fame 
fe credit nnd the bya record were to certify the jullices | 
‘Of the’ bench of the matter. Fines fo levied were to have the A 
jrintendinntsleg 4 
the direstions of ftat, 18 Ed. Lt 4. 
Rasrectinc the appointment of attornies in 
it was ordained by the fame inftrument, that none of ¢ 


$ Vid aot, go Vid antiaag, | Abana darapieh, 





“to the clerks and officers of the barons and juftices ; 
“all admiffions in future by fuch petfons were declared 
“Phere was a refervation to the chancellor 
juftice of their authority to admit attornies, 
‘Tax prerogativa regit, 17 Bd. Ml. ft. 1. is a parlia- 
‘declaration of certain prerogatives which by law” 
in the king, dnd which have been occafionally . 
-mentioned in the former parts of this Hiftory. To make 
‘the king’s rights with refpeét to tenure, and fome other 
"goyalties more generally and eafily known, it was thought 
‘proper to bring them irito one view in this ftatute ; the 
‘contents of which are as follow. on 
_ Eris in the firft place declared, ‘that the king has the 
euftody of all lands belonging to thole who hold of hit 
in cdpite per fervitium militarc, of which the tenants were” 
feifed in their demetne as of fee, the day they died (of whtom- 







relpect 











XI. refpedtto ‘the nai epeihtinde although they held of 


others': all which feems iota bm armcagine 
the common law, and of Charta*, 

‘Tur king was to have primer feifin, afer the death of 
fuch as held of him ix capite, of all lands and tenements 
whereof they were feifed im their demefne as of fee, of what 
age foever ithe heirs were, receiving the iffues of the faid 
Jands and tenements, until the ufual inquifition was taken, 
and dill he had received homage of fuch heir's Theking 


‘was to affign dower to widows, after the death of their - 


« hufbands who held in capite, Who? the heir was of full age, 
if the widows pleafed : and before affignment of dower, 
fuck widows were to fwear that they would not marry 


without the king’s licence, whether the heirs were of full ~ 
age or net; abd if they married without licence, then'the ” 


king was to take into his hands, by way of diftrefs, all fuch 
lands and tenements which they beld of him in dower 5 
thio’ neither the king nor the wife was to take the iffues’of 
the lands, but he was to wait till he or her hufband fatisfied 
him by paying a fine, In the time of Henry III. this fine, 
fays the ftatute, was at moft’one year’s value of the dower, 
Moreover, all women, of whatcyer age, who held of the 
king in chief, wereto fwear not to marry without the king’s: 
licence ; and if they did, their lands and tenements were 
in like manner to be taken into the king’s hands till they 
éd them by fine™. This provifion, like the former, 
Sis Sena tn Ser bs Sows 


Sf "ta inheritance held of the king ix capite defoended 


16 feveral parceners, all the heirs were todo homage; 
3 and it was fo to be divided, that every pan 


Gohl hi part of eng ere 





‘chs. and. sat. 64. 
S Vid. aut. volt 8s.a38a1g. © Chg. 
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of idiots sand lunatics is declared. Thefe prero- 


Fleta, that certain perfons, called Tutares, suled to 
“the cullody of the lands idiotarum et flulterum. 
1; ‘that thefe Tutors, as was natural, were the 
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pedicie dees 3 fuch unhappy perfons _ 
i. a fort of perpetual infancy. But this fore of truft, 
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according to Fleta, had been much abufed on which ac 
count an a8 had been made in the laft reign, which is now 
Joft, giving to the king the cuftody of the perfons and ind 
heritances. idiotarum et flultorum, being fuch a nativitate; 
with a refervation to the Jord of all his Jawfal claims for 
wards, relief, and the like*. In confirmation of this fta> 
tute it was now declared, that thé king fhould have thé 
cultody fatuerum paturalium, of natural fools, taking the 
frofits of their lands without wafte or deftruction, and 
finding ‘them neceflaries. This comprehended all 

of ‘whomifoever they might hold their fees. After the 

of fuch natural fools, he was to reftore the land to the right 
heirs, fo.that fuch perfons might fot alien, nor their heits 
be difinherited". Thus far of natural fools, or idiote et * 
Siulti, mentioned by Fleta. From the manner in which 
that author exprefles himfelf, it fhould feem, that in’ his 
time theré was no’ provifion of a fimilar kind for the pro- 
tetion of the perfons and.eftates of /unatics. But now 
we find it enaéted, that when any one, who once had his 
memory and intelleéts, fhould become won compos mentit, 
as thofe who have lucid intervals 5" in fuch cafe the king 
was to provide, that their lands and tenements fhould be 
kept without wafte and deftruétions that the perfon and 
his family fhauld five and be maintained in’a competent 
mannet out of the ifltes thereof, ‘and the refidue be kept 
for his ule, to be delivered to him when he recovered his 
memory. Jn che mean time, fuch lands and tenements 
‘Were not to be alienéd, and the king was to take 

‘to his own ule. If the party died in fuch ftate, the 

‘was tobe ditibuted gro animé by the advice of 


‘ SIRT ith sight Ui 


‘the fea was déclaged, wb 6 ened Gee 


* Fleta, pa, 6. * Ch ro, a) 
~ Scho 1 Vid, ant. 108, s 
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"Iw the twelfth’ chapter there was a provifion 
the efcheats of Normans. King Jobn was the laft duke of 


foever they were held. If the king had given thofe lands 
to any other, he could not, “according to the fyftem of te~ 
* mures now prevailing, grant * them to hold of himielf, but 
of thofe of whom they were before holden ; and fo king 
Henry Il. had made all his grants, It was now declared, 


that under fuch terms the efcheats of Normans fhould con-_ 


finue to belong to the king * . 
‘Ir was declared, that where any one holding of the 
king in capite died, and his heiy entered’ into the land, be- 
fore:he had done homage and received feifin, he fhould 
no frechold by fuch entry and therefore, if be died 
during that time, his wife thould noube endowed of 
fach land, us had lately been determined in the cafe’ of 
daughter to the eal of Hereford, and married to 
‘Maunfelthe earl marfhal, one ee 
- earl marfhal of England, took teifin of the ma- 
gor‘of il, and died in the fame caftle before he had 


* it-was adjudged, that the widow fhould not be endowed, 
pack the hufband had not entered dy the kings but by 
jintrufion, But this fame doétrine was not applied in fox 


| fagey and other final tenures *, iS 
‘iets it 
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con * taken in the fea, orelewhere within the realm, 
Set costa fee aged Soe ~ See 
concerning ’ 











the temporalties i 

king might make gifts of fuch lands, faving to the prelates 
the accuftomed fervices*. Refpecting the king’s grants, 
it was ordained, that when he granted lands, ora manor ¢um 
pertinentiis, without exprefs mention, in the charter or 
writing, of knights fees, advowfons of churches, and 
dowers when they fell, belonging to fuch manor or land, 
it fhould be confidered that the king referved thofe 

to himielf; tho’ it was held otherwife in the cafe of com- 
mon perfons ‘. - 

Lastty, it was, confiftently with the common law ®, 
declared, that the king fhould have the goods of all con- 
Their freehold was to be taken into the king’s hands, who 
was to have the profits for a year and a day, with the li- 
berty to wafte and"eftroy its hotifes; woods, and gardens, 
and.all manner of things belonging to the fame land, 
eepting in cafe of perfons in certain places privileged by 
king. After the king bad had his year, day, and 
the Jand was to be reftored to the lord of the 
might have had it before, if he had fined to the king 
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the felony bad not becn committed : the fame in Kent; e 
where, fays the ftatute, the maxim was, the father te the 

doughs the fon to the plough. The cuftom of Kent was 
-alfo recognifed as to the defcent of lands, namely, that heirs 
ale fbould divide the inheritance, the fame as women 5 | 


Bad © Vid. ants a. fod, ; 


but 
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‘but that.women fhould not, divide * with men. Another ©R A? 

creep earpiece bt oulemdigstes Ae, 5 

her hufband fhould be eadewed of a moiety ; and that if 

fhe committed fornication in her widowhood, or took an~ 

other hufband, the thould lofe her dower *, 

_ Suct are the prerogatives of the crown, which it was 
convenient at that time to afeertain and fettle by 

a declaration in parliament, It is probable, there, 

were many other claims, which were either not generally 

admitted, or too well known to need any declaration of 

them at prefent. 

Tuexe are two other ftatutes of the fame parliament ; 
sone intitled, Modus faciendi homagium et fidelitatem, the 
other, De terris Templariorum, by which the lands and 
poffeffions of the knights Templars, whofe order was then 
dliffolved, were transferred t6 the knights of St. John of 
_ Jerufalem, 

Tue Modus faciendi bomagium et fidelitatem, 17 £8.11. 
ft. 2. prefcribes the method. of doing homage and fealty, of homage 
much in the way that has been before ftated out of Brac- = fealty. 
“ton! Ir direéts, that when a freeman did homage to the 
Jord of whom he held his chief meffuage, he fhould hold 
_ his hands together between the hands of his lord, and fay 
thus: “I become your man from this day forth for life, 
The ag wpa Bes tenes Medes 
| & faith for the lands that I hold of you, faving the faith 
§ T owe unto our lord the king.” If he did homage to 
iene a is chet ld, Ne wal ores Gat ee 
‘other lords. Wis Al il Se 
‘right hand upon a book, and fay, “ Hear you, my 
& that I P. fhall be to you both faithful and rue, and will 
en 7 ay pa reg Sh el 


_eThis agrees with the common ix heraditate. Vide ant. vol, F. 140 
a ‘Scivered by Glanville; © Ch, 26. 
4 Vid, ant, vohL. 277, . - 
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X11, and lawfully fhiall do fuch cuftoms and fervices'as my — 
* duty isto you, at the terms affigned. rapier bo 
and all ‘iis faints!” Whehva villein did fealty to his - 
Jord, he was to hold his right hand over the book, and fay, 
Hear you, my lord 4. that I B. from this day forth nto: 
you fhall be true and faithful, and fhall owe you fealty 
« for the land that I hold of you in villenage, and fall be 
« juftiged by you in body and goods. So help me God 
« ‘and his holy faints!” It is probable, the above regd= 
lation was not a parliamentary aét, any more than that iff 
the 18th year of the-king, called the ftatute for view of 
frankpledge, which contains thofe artitles of enquiry that 
‘were within the cognizance of that jurifdi®tion, as the ca 
pitula itineris did thofe within the cognizance of the eyres 
"The other ftatutes of this king relate to the Depencers and 
Gavefton. One is for revoking an eftablifhment of the 
houfhold that had been made in the a1th year of this kings 
another is the ftatute of ¢freats, 16 Ed, II. relating to the 
ordering of thofe matters in the exchequer. 

Tus have we gone thro’ the ftatutes that are by uni- - 
verfal confent afcribed to the reign of Edward II. Ae. 
end of thefe are thrown together in the ftatute-1 
fome aéts, the dates of which are not exaétly agreed upon * 
by lawyers, except that they were made either in the reign 
of Henry Ul. Edward 1. or Edward Il, for which reafon 
they are clafled under the denomination of Statura incerti 4 
emporis. As fome of thefe mult have had a very impor- 
tant effe at the time they were made, it will be prow 
. pet fo) otis them, that fuch, conlequences si. after Fos 
owed from them may be afcribed to their true : 
-Amoso thefe flatutes is the fatute of Ragman de juftiti= 
aris affignatir, by which particular juftices were 
te bear and determine in cafes of outrage, trefpals, barratry, 
and the like. ‘This commifion was probably the f | 
was called Trailbafton ; and if 4, this Mature be. 
ole ; 
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fo nrasteiemetaater te as it was made in aid-of the 
provifion for taking inquefts in the country by juitices of 
This act ftates; that the juftices ‘of both 
benches, -and the juftices itinerant, had not time to come 
into the country at the feafons appointed by that a; and 

beadminifter- 


BH 
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juries, and certificates, through the whole kingdom} for 
which purpofe it was divided into fourcircuits. . Two of 
+ thefe: juftices wert to go into Yarkjbire, Northumberland, 
Cumberland, Lancapire, Nettinghampbire, 

and Deryjbire ; two into the counties of Lincoln, Leiceffer, 
Warwick, Stafford, Salep,, Nottingham, Rutland, Glow 
eofler, Hereford, and Worcefter , twointo Cornwall, Drvoh, 
Somerfet, Darjet, Wilts, Southampton, Osferd, Berkiy 
Suffix, ana Surrey ; two into Kent, Efex, Hertferd, Nor- 
Jolh, Suffolk, Cambridge, Huntingdon, Bedford, and Bucks™. 

- Aflifes, juries, and recognitions of the county of Middiefew 
were to be taken before the juftices of the court where 
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77. firft appointment of circuits. — 
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Axoruen statute contains the oaths to be taken im the 
+ ete 

the twelve jurors, much inthe way in which they had been « 
Rated by BraGton®. One of thefe ftatutes is. intitled, 
De magnis affifs et duellis, though it has rather the ap- 
pearance of a note penned by fome lawyer, than a legifla- 
tive aét. It fays, that battail, or the great allie, fhould 
not lie between relations till they had paffed the third de- 
gree, whenever they claimed by the fame defcent ; but bat- 
tail mightbe joined between brothers when one wasinfeofed, 
and the other claimed by defcent?. Battail might be join- 
ed, but there could be no great affife, where a man was 
infeofted, and he vouched to warranty a charter which he 
had of his feoffor ; for the vouchee might deny the charter 
per corpus of his free man ; and in fuch cafe no great affife 
would lie. On the other hand, a great affife would lie, 
‘but not battail, where a man fold land to another, and 
that other (old it to another, and with it gave the charter 
by which he was infeoffed. After this the heir of the firft 
feoffor came and impleaded him by writ of right: here he 
could not defend his feilin per conpus of his free man, 
but muft put himfclf, fays the Ratute, upon God and the 
great afffe. However, neither the battail nor great affife 
would lie, where the demandant clfimed to hold in frank- 
marriage, free burgage, or in gavelkind ; nor would they 
Ne where he demanded only a {mall thing, as an acre, 
or toft; but in fuch cafes they might, by award of the 
juftices, put themfelves by conlent on ajury of twelve free 
men, in lieu of the great aflife. 
«A simian fragment of old Jaw is intitled, Statutum de 
vifa terra, et effanis de forvitie domini regis. "This de- 
clares, that 2 view fhould not be granted in a writ de 
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éafledib, in a writ de confuctudinibus et fervitisy oF in one — 


s 
* Vid, ant. >. Vid, ant. vol. 3, 225, 


’ de 


ioaper. 
rvitie regis was not to lie ima writ of novel diffeifin, in 
a weit of dower unde mibil, nbiae eatin ‘nor ap- 
peal.de morte hominis’. 


‘qe seein 
evident’ marks secant Ghee than this reign. a, 
fating the law of tenant by the courtefy, it fays, that the fe~ 
‘edd hufband thould 


fhould inherit, contrary to the exprefs decla~ 
‘ration of the ftatute de denis, which altered the common 
ead amcernpn linen er taronatie-to pd 
aét. Again, as it confines the courtely to eftates given én 
is according to Glanville, without including all 
inheritances, 28 Bractan does, it muit have been written 
‘Defore the latter author perined his book, But if this was 
‘2 ftatutte before Braétoit’s time, that author, where he 
imines the queftions of the fecond hufband claiming by 
‘courtely, and mentions Serrave’s opinion againtt it, could 
Pot be fuppofed to omit noticing any ftatute that had been 
male fo-decifive a8 this is *. 
| “Date flatutuni de catallis felonum ftates the law refpedting 
1¢ lands and chattels of felons before conviétion, in the fame 
I as Bradton. Among the ftatutes incerti temperis 
} “is one, intitled in be <x Miticus a 
- probibition 5 being, in fact, a tranflations part 
| he the atyte of Circumfpedt? agatis, the abhance of which, 
: > is in the former part of that fame ftatute. © An- 
Respawn ar Prebibitie formata de flatuto articulerume 





‘a writ of prohibition direéted to the bidhop of Nor 
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‘by the ftatute of Circum/pelt? agatis, 
yas made on the occalion of fome proceedings int * 
“Tie remainder of thefe ftatutes are, am ordinance - 
deers cnn off de fof oe atc de at 
sacbiamentis forcfte ; flatutum armarum ad torniamenta 5 
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‘was meant the writ of iad Gout dewern) Soca neg 
perro for amortifing lands; but that fuch alienations: 
fhould be donc only by petition in full parliament. We 
have fen * that this writ was afterwards authorifed by pare 
liament for this very purpofe of aliening in mortmain. 

«Tavs far of the ftatutesof this king, and of thofe incerti: 


= 


modificationsof the old law, as had arifen from the operation 
of the numerous ftatutes made in the lait reign ; thefe, from 
thir novelty, being intitled to a more particular attention, 
~ Wwwrever might have been the doubt, in the time of 

about the fuceeflion of the half blood, we find 
in this the rule of defcent was eftablithed, confor- 


falas, that the half blood (hould be ‘entirely excluded in, 
P thefixccetfion-to land. Inthe fifth year of this king’, the 
following queftion was put to the bench by onevof the 


‘ 


SP. ibid, 6238. 
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Fe Toes Masees Been weryieariy bee Meet? 
warranty with affets would bar the iffue in tail, but not 
‘warranty without affets : thus was a method already pro- 
pofed of getting loofe from the tie of anentail. But, ngt- 
withftanding this, there appear conftruétions upon the 
‘words and peculiar limitations of entails, which thew a 
prevailing inclination to extend the ftatute de dduis to'the 
uttnoft. Among others, the two following men- 4 
tioned as ftrong inftances : It was determined,’ that the 
heirs, as ‘well as the firft donée, Were reftrained from + 
alienation; and that the word deirs was left‘out of the fta~ 
fete By miftake of the clerk. Tf the heirs of the donee 








to continue in the families to which it might 


by perfons living in the Mecho 
x 
ei oe polllfor might be ever fo in.” 
yo cope i ene 
Seer ontur ss Pieramcernie pepe a= 
Stiwtenon. ee 


_ ae Aga the determination tn 5 Ed. 
fecond wife claimed dower out of an’eftate 


3 4 ELI Mayn, 167, © £ 5 Ed, IL. Bro, Tail, 7s. Aeoed 





former wife. CHAP. XI 


; to band and his heirs by a 

, of this claim it was contended, that the Swap th ‘ 
» ftatute only reftrained the tenant ‘alienation, * but , 
- could not prevent the attachment of a lawful right. To 
this it was anfwered, that the tenant never had a fee in 





Ses oy by.» faint contra Pion, amie: 
mor gift in remainder to “7. S. was to be extended to-botb. 
‘Tne moi interefting part of that knowledge whichis 
furnifhed by the reports of this reign, confifts in the pro- 

gb ae oa winging nt er re omen 








erecta fa cunt 


oD fotasedon in reoaitder was a weit dint had origiasied 
the ftatute, and was founded upon the diftinétion jult 
mentioned, that had lately been made between a reverfion, 
when to a donor and when to a third perfon; which in 
the latter cafe was now called a remainder*, “The writ, 
‘therefore, in confequence of this diftinétion, ufed in fuch 
cafes to alledge gue ReMANERR, inftead of gue REVERTI 
det. So early as the fecond year of this king, we find 
this writ to be a fertled form of demanding land'. 
TH iedon in defcendre, as it-came in the place of a 
(the only remedy which, before the ftatute, 
the heit per formam doni had) was in fome points confider- 
‘ed in the light of that writ. It was looked upon as a writ 
of pofleffion 5 and, as fuch, it was held, the demandant muft 
make himfelf heir to the perfon laft feifed™. It was argued, 
that as it woilld be a good plea for a tenant in x 
to fay, that the perfon iait (eifed died {eifed of nothing but 
a fee tail; 0, in this writ, it would be good to fay he 
" Gied Seifed of fee imple ®. ‘This writ was held to lie for 
fn infant as well as for a perfon of full age, not only be~ 
caufe it was a writ of pofleifion, of which any one might 
avail bimfelf, but alfo, becaufe it was exprefsly ordained by 
a ftatute, which makes no exception of perfons within 
°, ‘The general plea in this andthe other formedons 
ne dona pas. It was once pleaded in a 
Bttiee ter te too et 
able to%make a gift. To this it was objected, that 
_ there was no need of enquiring, in this aétion, about the 
feifin or title of the donor; and the tenant had no- 


“thing elfe to fay but nedona pas: the tenant accordingly 


—- 
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Xt. amended his plea, and See een a 

Jans ces, that he was feifed fo as to confer  feifin’s but 
"Ft being ill infifted, that the donor's title was not to be 
enquired into, one of the juftices direCted ne dona par to be 
éntered on the roll. 

A rormEDON jn reverter was alfo confidered as a writ of 
pofleffion ; and therefore where it counted of a feifin fo far 
back as the time of king Richard, as in a writ of right, it 
was held ill, and it was faid, that it fhould be limited to - 
the time of a writ of aiél or mortaunceftor". However, 
tho’ a writ of poffeffion, it Was held that an infant Could 
not bring it, becaufe it lay at common law, not 
ordained by ftatute, as the formedon in defendreway', “A 
fotmedon in remainder was confidered in the fame, aS 
ahe former. An objection tyas made to a writ of forme- 
don in remainder, and the clerks of the chancery were fent 
tog who id, it was the ufudl form of the chancery to 
take the demandantin fuch writ heir to the perfon laft 
feifed, and to no other; but they could give no reafon 
for it. iad 

Ir was not unufual, in a formedon, for the tenant to 
plead, that an anceftor of the demandant sliened with war 
ratty to fuch a perfon from whom the land defcended to the 
tenant; and to argue upon this, that it would be abfurd 


t demandant to claim under the entail as againft the 

to eon the warranty of his anceffor 

nd the tenant in of that very land againft 

all the world. To this plea it was common the de- 

1a to admit the deed of his anceftor, but to Tay, that 

did not come to him by defcent from his anceltory 
therfore bt be ough not ob boul by i and if, 

, 










this iffue whether he had any value by defcent from 
Maye. ‘sof. + Mayn. 389. Vid. ant. 166, 


Thi 575 38. Vid. ant. + Wid. 6 
— ne ae 
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' woritw Law. 
sanceftor, it was had, the warranty was 
‘a bar to the action, an not’, That a ware 
ranty fhould bar the heir from claiming againtt his an- 
ceftor’s deed, is perfectly conformable with the old laws 
and as the ftatute de denis had only declared that a fine 
‘fhould not bar, but feems to have left an eftate tail open to 
the effects of a warranty, it was nothing more than a na- 
‘tural conclufion of law, that an eftate tail, even after the 
ftatute, might be barred bya warranty ; but the fingularity 
jx, that this warranty was reftridted fo as to lofe its effeét, 
© > ifnot ied with affets by defcent. 
5 _ We hive before feen, that the heir of the warrantor at 
~ common law, was not bound ad excambium, but only in 
* proportion to the lands defended to him from the war- 
fantor; he was, neverthelefs, bound to warrant, and, of 
courfe, was barred from claiming the eftate, although he 
had no lands or aflets, as they were now called, by defcent*. 
No ftatute, that has come down to us, was made exprefily 
to change the law in this point. “There feems no other 
way of accounting for this novelty, but by fuppofing that 
f} “the judges thought themfelves jultified by the fpirit of the 
ftatute de donis, to adopt the principle and regulation 
of the ftatute of Gloucefter concerning alienations of te- 
by the courtefy. This Matute, proceeding as we 
ty furmifed upon the common-law notion juft 
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“1, defcent, therefore “the ¥ was of no 2 
8 tae dead Gabe colihee we eae Bl 
ftatute, becaufe it was confined to the writs mentioned 
therein ; namely, to writs of mortaunceflor, acl, cofinage, 
and befael. But it was anfwered, that in like manner as 
another chapter of that ftatute, which gives the writ of 
entry ix cafe provife, was conftrued to extend to aliena- 
tions ‘by tenant’ for life and per degem, though the ftatute 
in-dower 5 fo oti this' chapter might 

any writ be maintained that-was grounded on 

tion of the hufband: and it was accordin; judged, 
that the writs named in the ftatute were only for examples, 
and that awrit of formedon, or right, would bevequally 
good*.. Thus, if a formedon in defcendre, which was 
fpecially affigned by ftatute for the ifliu¢ in tail, was allow= 
ed.as a remedy in a cafe within the ftatute of Gloucefter, 
there feemed to be an affinity seknowledged between thole 

= tito pattiansentaty provifions, 

o-Iwperp, - L when ie 12 winfdered,’ Wik the faaebe 
~ Gloucefter was md in protection oF the’ bet sail HE 
alienation of the anceftor, in cafe of a gift in maritagivm, ‘ 
and of.a tenant by the courtefy ; that gifts in maritagium 
‘are one of the eftates mentioned in the ftatute de dois, 
which ftatute was made exprefsly in favour of heirs ; and 
that there is « provifion therein to protect the heir 
“from being ‘with the courtefy of a fecond hat 
band; thefe two aéts muft be confidercd in the light'of 
Mtatutes in pari materie ; and to be accordingly intitled to. 
-fach reciprocal alliftance as can be mutually © 
‘Mromone to théother, by conftruction. 
«be the ground upon which the courts proceeded, 
‘it decided fo carly as the fecond year of thi king, ¢ 
warranty with affets would bar the heir in but | 
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caffets 5 and is very explicitly declared CHAT. 
reign, as will be hereafter, that this 
bing pe bay ys Be ene cote 
«ap a pba and tendency of 
fome other writs, which have hitherto been mentioned 
bee at law two for the 
WERE were at common law two writs 
ry of the right of wardthip , a a 
and that De tran/greffione, for cjectment of ward; neither 
ef which are difcourfed of by any author of the preceding 
ages; butall the knowledge we have of them is derived 
from ftatutes, which make fome regulation for their 
conduc and procefs*. One of thofe ftatutes ordained 
likewife the writ of rawijjment of ward, which did not lic 
at common law. All thefe three writs were in ufe during 
this reign; and we are enabled, from fome few decifions, 
to collect their diftin® office. It feems the writ of ward 
was, in its nature, a writ of right, and was for 
the mere right, before any feifin of ward had been attained” : 
in this ation the defendant might pray in aid, and vouch 
“to warranty, asin other real fuits, but the procefs was that 
a. The writ of cjedtment of ward lay where a 
had been obtained, and the plaintiff had been oufted 
5 and, like the former, it lay both for the Jand and 
the body of the ward. The writ of ravifbment of ward, 
"which was given by the 2 Weftminfter, «. 35%. was/only 
the body sand this, like thé former, only lay 
e there bad been a feifin, and the plaintiff was deprived 
=o his’ ward it was held, however, that the defendant 
fhould not be permitted to traverfe the ne 
ir 2 ml ROA 
_, sition of trefpafs as well ‘as the former, and therefore 
= ‘ 
* Vid, an®. 207, &e, 2 376. 
78. 


ant. 207, 


f Mbit. 273. ‘Mara 378, 
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A XML. was thought that the writ fhould be lad of et 
ep 1. though it was faid chat it was a fpecial writ, ‘ 

form in ivpx! iar dewa= > Fe E 

one ur et armis once Yet, upon ¥ 
pos talaghar abet! good *. 

Tux writ of ceffavit per biennium given by 2 Wellm. c. 

21, was a very common femedy ; being ufually recurred 

to whete there was a failure of diftrefs. The pleading 

in this aétion was ordered in conformity with that for which 

it was in fome cafes a fubftitute*. “Thus, a feifin 
of the fervices in queftion was alledged, it was notfufficient 
for the tenant to fay ne ungue fejfi of the fervice, no more 
than in an avowry, but he was to anfwer to the tenure, 

i¢ would be taken for granted", fo that the general 

‘was, nous ne tenons rien de hii. Tt was allowed, that 
defendant might alledge, by way of proteflation, that the 
feryices were lefs than what were demanded; and for an- ry 
fwer fay, that there was fufficient diftrefs upon the Jand*. 

A cefavit being in the nature of a writ of right would not 

in general lie againft a termor for life ; and yer it was al- _, 
»  Téwed, in fuch cafe, when the reverfioner was plai 

the a€tion®. Confiftent with the“principle on 

view uled to be denied at common law, it was 

this agtion, becaufe the cefler was the defendant's | 
ad? thoigh thie Sid of a parcener was refuled % Gat of ak 

Twn a  formam feiffimenti 

& are feveral writs of contra J) 
cn ara lo ‘The 
plea in thefe was, me sngue fri, before the time 
oF limitation preferibed by thar arwte'. “There appetrs's 
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that tenure. The litigation of thefe points generally pro- 
duced an iflue, which was to be determined by Doomfday- 
‘book in the exchequer ; that being the evidence by which 
ancient demefire was to be proved", The firft pprocefs ia 
es ee eee 
2K appear fome few other new ations, groundeitei~ 
ther upon the ftatutes of the twolaft reigns, or the common 
Jaw. Of the former kind are the writ de contributione, on 
the Aatute of Marlbridge, c. g. to compel to 


be aiding to the eldeft in performing the 5 on the 
Hfatute of Gloucefter, c. 7. the writin cafuprevife; a writ 
of entry, founded on 2 Weftm. c. 3. for the heir of, the 
everfioner, after a recovery againft his anceftor by de- 


fault; a writ-contra formam cellationis, on Stat. 2 Welt. 
“ cegte’. Of the latter kind are the following: the writ 
of fetta ad molendinum, for recovering a {uit to a mill, 
where a lord’s.tenants’had been time out of mind bound to 
grind their corn at his mill, and any had withdrawn or 
din making fuch (uit; a writ of guid juris clamat, 
Aconulee in a fine levied by a reverfioner to procure 
of the tenant for lifas the writ of office 
claufit extremum, grounded on the ftatute of 
e, ¢. 16, Where a perfon died feifed of land 
t in capite, this writ illiued to feize the land into the 
“King’s hands *. The proceeding by /cire facial had become 
ig nde, oy pnp Aine od 
to itby A ftatute in the laft reign*. ‘The moft ulual ine 
ee oe 
2 Bid. g03, 67.9%. 575. Vide 2 Wellm. c 4g. Vi, a0 189. 
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HT R , 5 ; 
flances in which'we find it, were to get 
cognizances and of fines. . ch Bree 
Tite writ of conjpiracy, which had been framed by the” 


King’s direétion in the laft reign *, was put in pratice as a’ 
mode of redrefs for parties who were injured by certain’ 
combinations and confederacies. One of the objeéts pointed 
out by the ftatute of Edward I. was evil procures of do- 
zeins. Under that idea this writ was fometimes profecuted 
againft indiétors ; and tho” in fupport of fuch writs it was 
argued, that a procurer of indiétments had only to get 
himfelf impannelled on the jury, and then he wotld efeape 
the imputation of unlawful confederacy, yet it was more 
than once held that it would not lie againft indiétors *. “Ir 
‘was endeavoured to extend this writ. A writ of confpi-~ 
racy was brought againft feveral for fuing a falfe 
merchant, in order to encumber the land of the’ plaintiff. 
Tr was objegted to this writ, that it was not within the fla- 
tutt of confpiracy ; but there does not appear in the report 
any opinion of the court upon it*) Again, thisiwrit was” 
brought again{t one perfon upon the following €afe: The _ 
defendant had brought a writ of entry againft the plaintiff, ~ 
which was adjourned during 2 certain time, upon agrees. 
ment between the parties : the demandant in that writre- 
turned to the court, without communicating to the tenant 
his defign of going on with the fuit, and, by forprize, re- 
i by default; upon which the tenant in the. 
entry brought this aétion of confpiracy againft fhe de~ 
mandant for redrefs. But it was held by the court, that. 
is being tranfaéted under the forms of law, could not he 
ed confederacy, and collufions therefore, 
that the writ would not Jie, but the-party muft (eek redrefs 
by demanding the land back again in a writ of * Ib y 
was held, that a writ of confpiracy would not lit againft 
» WW. aot. 230 ¢ Mayo, St. 
£ Mayo. 401 549. © Ibid, 172. 


fo fgieran cio 
‘upon the writ ufed to concluds, ad grave 


‘ Weaatcontra farmam erdinatitmit, Sc, unde dict 
my a gs ph ea NONE 
| @tinde preducit follam, Se. * Where a writ was brought 
by-a baron and feme, and the damages were laid aid dam- 
num ipforum, itwas held ill*. In fuch a writ againit con= 
{pitators for procuring an indictment, it muft be alledged 
that the plaintiff was acquitted, otherwile it would be ill‘; 
Hae el, sh wen of canlgcy Angle 
gaint the dtatute. 
ircn alakest inane 
of ‘which we find no mention till this reign, tho” it was 
founded on the common law. ‘This was to redrefs a per- 
for in damages for any injury he had fuftained by reafon of . 
,  Collufive, oppreffive, or deceitful proceedings in judicial 
matters. It was brought for levying a fine falicly, and fug~ 
gelting a falfe title , for fuing a man/travit, where the plaiti- 
tiff was not in.ancient demefne ; againft the demandant in 
an aétion, and the thetifffor siot fummoning the tenant, fo 
“hat he loft his land by default; againg one for fuing fallely 
Loe eeeiacaaaye «ack argc 
thathe loft his land* = 
Sieices sim acidvinel dc inspetwscnine enna i chibtaate, 
common perfonal ations then in ule. Welhave feeny'that “8 of ttt 












. 99% 

© Td, 10g. 814. 245. 587 
681. 
1 Vid, ant. vol. Te 1585 
= Vid, ant. 264, 


“HISTORY OFTHE = | 


165 but the clofe affinity between thefe two 

7, manding was fuch, that they were fometimes included in 
‘the fame writ. ‘Thus we find an aétion guid reddat 201. _ 

Sadan oe: -inagon, etapa 

ei injufi perixet*. However, debt and detinue mult be d 

confidered as two astions, and the fpecific differences fhall 

therefore be treated of feparately. 

Ir feems that a writ of debt was ufually grounded upon 
a deed, or obligation to pay money (which was a qwriting 
ee ae 

and felling: but fo exact were they imtheir tran 
Pe he na RE Pay a. a 
the price of a thiag fold. In fuch a cafe the plaintiff would 
ftate his demand of fo much money as the price of the 
thing fold, and then produce 1 deed teftifying the tranfac- 
tion, and the debr*. If the aétion was grounded wholly 
upon a deed of obligation, the plaintiff ftated that the de- 
féndant granted him(elf to owe fomuch money, and then 
the fhewed the deed teftifying it; if it was a tranfaction 
swithout writing, then, after ftating the demand, he would 
offer to produce hisyeéte, or fait, to prove it. It was not’ 
‘uncommon to havea writ contaiping two demands; one 
grounded upon a deed, the other not; in which cafe, the 
plaintiff, in counting, would produce the deed to. prove 
‘one, and his jec?a to prove the other ?. 


‘A prep made at Berwick was offered as evi inan_ 
adtion of debt, bit was objected to as not legal be- 
caufe the place where it was made was out of the jurifdice 

log was 


tion and procels of the courtt. This obj 
‘good, and it was faid to be the fame of Chefter: 
Sais p otgaysraring Oa bona 
was a not be wage 
his law againtt a /pecialty, Boal ce ng wae 
tiene “Se 
? ibe. 73, 3, 


called 5 


Se 
income Si eo 


ted, thar 
bs wet ein me wage his law againit 
tally’. “The reaton of the difference is not ftated 
‘it feem eafy to Account for it. The 
inft a deed was, mient le faity that 
dur atta ctehane aan ‘So ftrictly was this form 
adhéred to, that where it was pleaded by an abbot, wofl pas 
Wer commune fealey that it was not the common feal of the 
hé was driven to fay, wient le frit*. A common 
plea to a deed was deint age, not of age, when amade*, 
Tn an adtion of debt brought upon an ‘obligation to pay fo 
much money, if a book was not returned by fuch a day, it 
wis pleaded that the book was depofited at fuch a places: 
Ati sinc took i et io; 10 which ix was-syplid, 
he did not take it’. 2 
sence joint snd feveral ations aia brought 
an a€tfon of debe in his own name only, upom an obligation: 
¢ to his wife while fole, and it was held good , becaule 
"if the had been joined, fre would have recovered the money, 
- and fo have had a propesty whichifhe ought not by law to 
| poflelé, while under coverture *. It waslaid down as atule 
| Yong fettled, that executors, whéh plaintiffs, fhould all -be 
named in she writ ; but when a writ was brought againit 
none need be named but thofe who had admi- 
“The way of demanding agataft executors was: 
from that againft the original debtors 
ee 
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Lay | 
: a eee | 

ee a en oe | 
de brief purchafe 5 to which it was rejoined, con ra” 
Jour du brief purchafe*. 

Iz there was 00 prising to prove, the demanly the the plain 
tiff was to produce his fec?a, according to the old: law 5. 
tho’ it feems there was not now fo.much reliance upon the 
fella as formerly. In the 7th of Edward Il. it was de- 
‘manded by the counfel for the defendant, that the edie 
Should be examined, as was the method, we have fen, in, 

*;, but the counfel for the plaintiff objetied 
to it, that. this court (meaning the common pleas) never 
fuffered a fetta to be examined : however, he faid he was 
ready to ever the debt, that is, to prove it by the verdigt of 
a jury ; for fuch was an averment: and upon one of the 
juitices forme doubt about examining the /efta, 
DEUST, and it went to the country for trial 
‘The fuit, however, ftill continued to be ’ , tho” ; 
their examination might be difufed. In the 14 Edward II." 
the plaintiff being afked what he hgd to thew for his debt, 
faid,ia good fuit 5 ee is te cdl cot 
prayed they might come to the bar, which they did; and 





brought upon three fa 
i} One upon 2 Welt. c. 124, 


Sere 
on the ftatute merchant for letting 
by recognifance *go" at ‘5 another on 
ime tick Wea add ae ileary SA 

- be'bouind to anfwer the debts of the deceafed, “ds the exe= 
“Gators thould have done. Thete was an aétion againit the 

| Texectitors Grounded upon this ftatute, which after forme de= 
bate was held good : i es ae a 
‘Vinidrent en mains Pordinary®. 
‘Tus far of the aftion of debt: that of detinwe next 
» claims our notice. “This might be brought, as was before 
aid, for any chattel that was in the hands of the defendant, 
“and belonged to the plaintiff: but as, in the former writ, 

it was neceffary in counting to thew how the moncy was 
‘owing, fo in this it was required to thew in what manner 

_. \ithe thing in queftion came out of the poffedion of the 
‘plaintiff, and into that of the defendant. This was gene- 
Silly ated to be by a delivery by the hands of the plaineif, 
other by his authority, or through whom he 
upon fome of the terms mentioned at large by 
*, asa loan, depofit, or the like. As this was 
ial part of the enquiry, it had become a rule of 
that the defendant fhould not be admitted to de- 
rfiy as they called it, the detinue, but fhould 
delivery, or bailment, that the court might 


Sgn te ting oe Oo 
bailment of the plaintiff himfelf, or by | 
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the plaintiff i 
gum hands by tole of mother; Decade nthe ater. 
tafe it was not fufficient to bring a feéta, but he mult 
Becton Sn 
need not anfwer it. “This, then, the plea in this aétion 
was, ne bailla par, or naveit pas de fon baile". In this 
ation as well as in others, they went fometimes into a 
length of pleading which put the inquiry upon another mat- 
ters as where it was pleaded that the plaintiff accepted tén. 
_atres of land in fatisfagtion of the goods derfanded, and 
te ret Oi iene sonal , 
of the goods now demanded *. 
Detine de ra~ Taxes ste to iniileces where thacslion) SESE 
simatili parte. that of debt, was brought, which deferve particular no- 
tice. In the firft year of this king, a writ, in the detinet, , 
was brought by a fon again{t his father’s exeewtors for ten 
marks of the property of the deceafed, who died worth 
thitty 5 alledging, that, becaule pur w/age de paity by the 
tuftom of the country, the third part ought to go tothe des / 
Geafed, a third to his widow, and a third to his children ~ 
_ ae blpeaapepplogheaar no” 
this it was pleaded, that he had been advanced by a leat of 
Jands from his father of fuch value, and the 
would not lie. The plaintiff admitted this in Ri 
tion, but faid the land was worth only fo much, 
fote he ought to inaintaif\ his aétion ; however, 
"cided againit him, as this aétion was grounded 
ufage and want of advancement: {o that this 
withitanding what was argued, as to the 
Magna Charta’, which was contended to 
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"was broughe by an infant againft bis father’s executors, 
reciting, that per confutudinem regni, the mother was to 
iwnclapaesniien sig at llleecnn ce 
other third, &c, To this the defendant pleaded pleinment 
adminifive: One of the juftices took up the matter, and 
exprefféd a doubt whether the aétion would lie ; for, {ays 
he, ‘the writ is founded on a-cuftom, but we know no fuch 
eiiftom, “and the law is otherwife : and when it wasurged 
that the cuffom was good, as appeared by Magna'Charta 
in thefe words, falvis uxoris et pueris fuis rationabil:bus 
partibus fis, be replied, that the Great Charter only faved 
tOthe children their ewn goods, which might happen to 
ome into the hands of the father; but neither the Great 
‘Charter nor thecommon law reftrained the father’s power 
over his own effects, to give or devife them as he pleaied. 
Tt was added by another, that he had often fen fuch writt, 
but never knew one of them maintained ; fo the plaintiff 
\pras nonfuit™. ‘This was the opinion in the reign of Ed- 
ward II. refpeSting the power of bequeathing, where @ 
* wife and ‘children were left by the teftator. Thefe two 
conitrued asa clear confirmation of the lawy 
by Glanville, The latter, which applics to 
haw of the kingdom, certainly fupports that 
jon, quad ultima voluntas effet libera, The 
be Woe eo exp she "oth: palgnip 
which qualifies, if not contradiéts, that general 
may, perhaps, ferve to thew that Glanville 









by the fate of that author's text. 
. Tyre mott common fubjects of actions of detinue were 
- deeds-and charters. This was owing to the mode, then in . 


* Moyn. 9. * Thid. 536. * Vid, ant. vol I, aay tr, 
fafhion, 








tance, to make feoffiment, and-bail it to a third 
perfon, asa fort of truftee, whio was to return it if the per~ 
mor enjoyed his term without moleftation ; and upon any 
moleftation the feoffment was to be abfolute. Another 
‘way was, to make mutual obligations for performance. of 
covenants, and depofit them in the hands of fome third 
perfon, witha power, if one of the parties broke his part 
‘of thecovenant, to deliver his obligation to the other who 
had fuffered by the breach*. “Thefe deeds, if the purpofe 
‘of them liad been ferved, or they became forfeited, ued to 
fe decipiens Ede 20 4 
the detainer were difcuffed. 2 
Tite Aiticihf ‘otvannt: that cccuajeaiia agate E 
ither for land, ‘or fome profit or cafualty iffuing out of, or 
appertaining co, land. It was laid down, ‘that this aétion ~ 
‘was appropriated for the recovery of fee fimple or term, 
‘and that even a fee-tail had been recovered in an action of ~ 
covenant*; this, however, muft have been before the fay 
tute. It ufed to be brought for not doing homage and fer- 
vice 5 not acquitting the leffor againtt demands which ought 









to have been provided for by the leflee ; the Tellor 
for oufting the leflve; and the like. It feems eae a 
always founded upon fome deed containing 

‘Tue writ of annuity was frequently 


u eke aekieaiearai aihiigng 
| fore not. proper to be difeufled. in fore feeulari s but this 
plea was always over-ruled®) re 
_ ‘Tue proper way of cougting upon a. writ of annuity, 





Wa noun by wih he nigh be tec 
flat, Weltm. 2°. went farther, and extended tw al f= 
vants, bailiffi, chamberlains, and all manner of 
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tythes in the fee of Z. the replication might be, thathe 
(p= sieht header 
«eatin i right of eftovers, that they were not appendant 
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dl ey the replication was, our fail, and 
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se > rsrgmmeres monenmmege 
/ Iw this ‘multiplication of remedies, afi ante 
were fometimies both brought for the fame caufe of ation : 
© in fuch aitaStion of trefpals, being for entering a houle, 
and taking (goods and chastels, and cutting trees, it was 
‘pleaded that an affife was depending for the fame land ; ahd 
* that becaufe damages would be given in the affife for taking 
J Seer e Ot heen) ir cet eee 


<__ ge SS e 
‘trefpals, there was a temptation to recur to this writ, in 
preference to an aflife : Se ee 
‘ubiderYorie clicekey for upon a'retura of ‘nibif'Babet'on the 
i i oe i 
the court to award it! suas hese 








Marlbridge; co's. for dif 

a3 gia Sn a 10 a uty ttn 
reciting the ftatute*. Thus fir of the 48ion — 
Sey of which mee wilbe ki ie gun 
reigns. ‘lhe common form of commencing a plea in'tref — 
pals, if any title was to be fetsout, was tordeny the force ~ 

and arms, and then thew the {pecial matter of: 

“and fays, Ee ot a omy wi eee 


upon t N 
before the reader a juridical curiolity of anew fort. 
Brictvatepe paper ae 




















ich Mes, saa cea i ee 
71. if you will, but the writ is good 

ce apis page noi 
Becaufe we fy, that John our predeceffor on chad 








Vicarage he refufed ; eee ~ and that” 
fee any Jonger demand this annuity. tie, ref 


venable, Ihave no bulinefs to make any anfwer at all. 
‘Then Mutford, one of the juftices, afked, What fort of 


if naman oe ceo 
annuity? ‘We mean one of rem’ marks at leaft, 


Then Do you admit thatthe vicarage 
worth 100 4 Wilialy. We ‘will-aver that thevie{ 
Seaman preft, Se.g and he has ade’ 
faitted that one of that value thould extinguifh the: 

Shard. ‘And we will aver that it wag not worth yh marks, 


pref, Be ‘ the 


back to his firft plea, and faid, ge 
vicarage was not worth 200 thillings, 


feather be ier ategeag = 

find after that there is nothing to be done, but thatthe! 
iffle fhould be taken on your declatation or his: 
‘that it thould rather be takert on yours for, 

a, you make that a 
marks, and fuch a declaration you 

maintain, &c. Willuly. ‘The mention of the value came 

‘ him, when he faid it was not worth 100 fhillings 5, 

fo that it will Ripon & eon ae 


™ aud abided the judgment of tn inquet of ofthe cour, ace" 
‘it was a point of law’or of fact.” 
haw jgrexhibited by'a writer of this reign The criminal 





(aA shar calla penfrndare "Ne ld , 
perly to be ranked under this offence 5 becaufe, | 
every one who commits perjury, lieth againf the kis 


ING is either of the king’s feal or his 
as an offence committed. by 


Paap r: aea for the quality of treafon, fa 


author, is, the taking awoay of life or member, or 
tat hnte ocoret itso ws, wich ay 


of fervice. fcabssfiys be, wha 1 have 

does fealty to me, and is feifed in 

me ; in fhort, itsnysmt who has poeta 

church, meat, drink, or other gift, from me, fallifies my 
feal, or ravifhes my daughter or my wife of the nur(e or 





f hatred, or revenge. °If any one put a man into the fire, 


whereby he was burnt or blemithed, although not killed, 
_-Yetlit was the offence of arfon, and he was to fuffer the 
a of it; as were alfo thofe who threatened to 


Ir appears by the definition given of larceny, that this 
‘now bears. Larceny is faid to be, the treachereufy taking 
to whom they belong, by evil getting poffifion or ufo of 
them. Larceny, fays our author, could not be committed 
ae moveable or not corporeal, as of land, rent, 


& or the like; and it is {aid to be done treache- 
if the conceived the goods to be his 
, he fhight lawfully take them, it was no 





der, robbery, larceny above twelve-pence, and 
cafes not notorious ; but if the offence was 
the party taken in the fact, he wal-scheaded. 
* were to be buried alive *; and heretics w 





\ Edward 1°, with a mortal judgment, “to. 
Pwaekacsh, be os a ‘Of apparent: murderers” 
. but perjury of lef. heinous’ intent: was punithed with 


either for a time, or for ever. The woods, 
: gardens, and houfes of the perjured man were 


std dfnoyey this bir were ot obo 


fs with his barons in defence of his favourites; du- ™ 
the royal authori force of the laws were 
ly diminithed. of Lancafter, with all 
to the perfon of the king, 
a Mpg area torte but.in time of 
es se ennet 5 ee sectakan Re Sn 
nithment of treafon. 
, Bieaircy wis this Ling (ubdued, that he was conttninad 
_ tofign acommiffion empowering the prelate$ and barons to 
elect twelve perfons, who fhould have authority, for a 
a ¢, to make ordinances, with all the force of laws, 
for the celery kingdom. Thefe twelve ac- 
“cordingly framed fome regulations, which were prefented 
to the parliament for their confirmation. Some of thefe 
ere, to afcertain the qualifications of theriffs; to abolith 
practice of ifluing privy-feals for the, fufpenfion of ju- 
ig proceedings ;, toygive damages in cafe of malicious 
5 3 to order the method of making payments in 
c § to prevent the adulteration of the coins 
to reg pptereccrmnees coniing tee eckereeg 


ak elf tn cosh 
schol beeing by the late king, 


joe 276. Minror, ch. 2.668. 9. © Brady, App, No, st 
Aa made 



















pleaded, that he ought not to anfwer fuch high matters 

without the licence and authority of the archbithop of: 
Canterbury, who, next to the was his proper judge. 
Upon the prayer of the and his fuffragans, be 
was delivered to the archbifhop’s cuftody. When he was 
afterwards brought to the bar of the king’s bench, the bifhops + 










bly from the bar, to excommunicate all who 
fhould oppofe them. The king after this caufed an 
diStment to be found by a jury.of Herefordfhire his 
prelate, upon which his temporalties were feized rat] 


king's hands ; yetthe bithop, notwithitanding. ecapet 9a 
out any other punifhment*. 
es ota coir tic ig hag 
tabagg She Thefeare the ftatutes, records, and 4 
year-books, pate it a eae The Rarutes 
commencing with Magna Charta, and 
ward II, together with thofe called Zncerti Toye 
being doubtful to which of thefe tive rei ’ 
* them), ects fag Ears en ciled sd Poles BORGO 
and from the accident of their collection and publication — 
in later times, are fometimes spoken of as the prima or fe~ 
euyda pars veterum flatuterum. We have before mad 
fome obfervations upon the form and ftile of the af 
ftavutes before the reign of Henry III", great . 
is equally applicable to thofe made fince, ‘The e 
















times by his council ; fometimes by the a ent of the arch 
bithops, bithops, abbots, priors, gals, and barons; 1 


* Parl. Hit. vol L. tg. 


mention of tie concutrence of any part of the legi- & 

| ftatute of Gavel, to Ed. Il. itis faid to be provided by 
te ‘king and dis ju/fices, without any mention either of 
Tordls oF commons.” It is evident from The Mirror, that 
JaWs were often made in thimJatter way ; for the author of 
that book complains, that ordinances are only made by the 
hing dnd bis clerks, and by aliens and others who dare not 
“contradiét the king, but ftudy to pleafe him*. ' We mutt 
therefore conclude, that the fame ideas of legiflation pre- 

_ Wailed now, which were {tated to have governed in the 
Ez the reign of Henry {1 *. and that the call- 
z ing the commons to parliament, as it gave them certainly 
ee ater place thert than the lords had before, could not 
ta tothem a greater right to concur in legiflative atts, 





the lords themfelves claimed. 


4 Many of thefe old ftatutes do nior at all exprefs by what 
F authority they were enaéted ; fo that it feems, as if the 
bufinefs of making laws was principally left in the hands of 
Seanscspicsaceractecures: 
felt an ee or the king an advan- 
_ tage in procuring fheir concurrence; and in fuch cafes 
probably it was that their aflent was {pecially expreffed. 
~'Trere are fome circumftances common to all thefe fta~ 
nutes All thofe pafled in one feffion of parliament are 
ther, making fo many capitula, or chapters @f 
0 which is ufually prefixed, a memorandum 
and place of the mecting of parliament, with 
for calling it. ‘The chapters are fhort, and 
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tory, without afixing any penalties, or preening, 
any courfe of procels for profecuting, hearing and deter> 

mining the offences. In the time of Henry Tf. the fta2 
tutes are moftly in Latin 5 inahe reign of Edward 1. they 
began to be in French alfo; and the ftatutes of this reign 
and of Edward IL. are fometimes in Latin, and fometimes 
in French. Sometimes there occurs a chapter in one” 

language in the midft of a ftatute in the other; andthere 





is a chapter of Weltm. 2. partly in French and partlyim 
Litin®. Ic is difficule to acconnt for fuck 
variations as thefe. Some have thought that > 


vered one rule to prevail through thefe ftatutes 

this change of language; namely, that all fuch aéts as 
concerned the interefts.of the church were in Latins tho" 
this is confelfed by the perfon who ftarted it to be fubject 

to fo many exceptions as almoft to deftroy the rule', Per= 4 

haps the legiflature was governed by no general. principle 
in chufing the language of their fatutes: both the 

and French were the languages of the law, and ° 
were adopted according to the whim oF the clerk or other. 
perfon who drew up the ftatute. In the aét above alluded 
toy as it was the revival of the old Jaw, perhaps the {crap 
Ean RI sine renal pg naa raom Soni 


















fhould be in the fame language as that 
the reft of Weftm, 2. was in Latin. _ 


‘ Sager eae ete. 
+ > Namely, cha 13. Vid, ant. 225, 





mero Fand pec, a Wilperiod begin the Year Bass, ot 
Books of Years and Terms, us they were fometimes called. ™ 
‘"Thefe contain reports of cafes adjudged from the beginning of 
this reign to theend of Edivimg III. and from the beginning 
* Of Henry IV. down to the end of Henry VIII. 
"Tut Year Books are {aid to be fo called, becaufe they 
* were publithed annually from the notes of certain perfons, 
‘Who were paid a Mipend by the crown fgr this employment *. 
| _ Fhe eftablithment of Reporters is Giid to have beer 
"mide by this king, or more probably at the latter end of 
~ former reign 5 for this inftitution came precifely within 
j that prince’s endeavours to improve our laws, and 
| was the grand means fo much wanted, that of pusting them 
inte writing *. However, as we have no fruits of fuchan 
> Appointment till the beginning of this reign, we may fup- 
pofe it did not take place til! then *. 
Asa record is a concife entry of all the real and effective 


oor mg proceeding, a report is a fhort smote 
of the making thofe fteps ; the debate in 





the pleadings on 
iffte : and here the report 


bench on the form and legality of the pleadings; 
pegged, altered, or amended ; then the counfel procs 
ing elfe arifes to draw the notice of the judges. It 
be denied that thisis fometimes managed with fi 
acutenefs, and exhibits often a curious piece of j 
putation. The whole is concife ; without an 
of deduction, concatenation of argument, or 
learning. ‘The want of thefe, and the clerical metho 
the whole, make this frit attempt at reporting not a very 
{inviting pecformance to a wiogern seader ¥- - 
Tue Mirror of Fuftices isa book, whole on 
may properly belong to this reign. ‘This fingular 
raifed much doubt and difference of opinion concerning its’ 
saaeit. Some have pronounced it older than the Con- 
45 others haye afcribed it to the time of Edward II. 
thefe opinions may be partly right, ‘There may per- 
shave been a work by this name as carly as tha. d 
fuppofed ; but whoever judges from the intetriad 
of this book will be fatisfied, that great 
period much later, and certainly al 
Septal poten topeder oa 
Hagst propretion femewiat recring 
Eaiend aecenens ss in cour, Ai wt 
conceived from 


the account before — * Among their are 
fren of the manner of pleading Nathaniel laces. 





* we now fee, in the reign of this king, or 
‘of the former ; and if fo, we thould expect that whatever 
it propounds was actually law in the reign of Edward He 
Tus book treats of all.branches of the law, whether 
«tivil or criminal. Befides itgives a curfory 
‘of fome changes ordained by former kings ; enumerates a 
_—-*Tifbof abufes; as the author terms them, of the common 
| Taw, propofing, at the fame time, what he confided 
E Wefirable corredtions. He does the fame with Ng 
 Charta, the ftatutes of Merton and Marlbridge, and IS 
Principal 2G in the reign of Edward 1. 
THis book thould be read with great and fo 
nowisige of the law as it fool abu: the fame 
\! for the author certainly writes with very little pre 
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with his aflértions «bout Alfred, and the ex- 

int punifhments inflicted by that king on his judges, 

have brought his treatife under fome fufpicions. When 
with thefe hints, The Mirror of Fuftices is certainly a 

5 i and, in fome degree, an authentic 
| traét upon our w ; tho’, confidering the anachronifms 
in legal knowledge (if they may be fo called) with which 
that the antiquated Jaw is promifcuoutly blended 

AA Giae'oP the tiek in which ic wes reviled, und thar the” 
offfuch revifion is very uncertain, “it is to be wondered 
writers "have reJied fo much upon this au- 
pester co Be getiesey f many aries of 








ce before the reign of this king. But 
{ Lark Geka xd Kathaniel Bacon. 
Aa4 in 









St. Paul's Church. 
slapnt eae paay uled iow oma 


notes thereof upen bis knee; a cultom 
ye Gbmncycerved inc vane of CRM 
a for it was then a cuftom for _ 


go there in their formalities, and chufe their pillars 
reported, that William earl of Lincoln, about the 
ee being well to the fudy of 
the laws, frit brought the profeflors of them to fettle ina 
houfe of his, fince called Lincola’s Jnn. ee 
WoL cade Sdpiags cf Cliche tad oa 
ing bifhops, in after-times, Ta lenis of cc boule? 
tain perfons, for the ufe and refidence of the praélicers and” 
ftudents of the law"; till in the 28th year of the rei; 
Henry VIII. the bithop of Chichefter granted the, 
tance to Francis Sulyard and his brotheREuftace, woah fis 
dents ; the furvivor of whom, in the 20th year of queen 
Elizabeth, fold the fec to the benchers for s20l. It feems 
clear, that Thevirs Jon was inhabited at this time by lawa 
yers. Such are thé firft Inns of which we havegp 
count that can be depended ori". 9 
“Tw number of fuis foincreafed in the comma | : 
that whereas there bad ufually been only foree 
there, Edward IL, at the beginning of his reign 2 
trained to increafe them to fix, who, we are cold, d 
fit in two places ; a circumftance not ealyto account 


$ Pope. Or, Jars 231. Sabi 149 © Tid 39. 
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Ist rard I. Hervie de Staunton, 
exchequer, was conftituted chief jultice of cou 
‘bench; and his former polt was to be deputy 
‘whilethe heard ‘caufes in Regis*. H 
"ns the fixth year of this king, oyer of a writ being 
manded, it was there faid by the jultices, that as it 
Jong time ago, it was in the Tower of Lon~ 

jy and therefore there matt be a writ out of chancel 
it to be brought at a certain day. a 
"Hla Weictothe depofirory ef judicial records then wais r 
alfo accounts, in fome meafure, for the great deftruétion 





_ prefervation of records, but for the regular forting and ar= 
of them in fuch manner as would be moft con- 
make them anfwer the end for which they were 
In the ggth year of his reign, this king, by 
‘writ of privy-feal direéted "to the treafurer, barons, and 
cchamberlains of the exchequer, commanded park, 
‘with to employ proper perfons to fuperintend, ie, 
Nl the rolls, books, and ether writings of the times 

ors, kings of England, then remaining in 

"of his exchequer, and in the Tower of Lon- 
ch, as he there declares, were not at that time 


ducive’ 











after, he appointed Rebert de Hoeton, ‘and 
‘Thomas de Sibthorp, to examine and methodize all fuch 
charters, writings, and @her national muniments, ag at 
‘that time were depofited in the caitles of Pontefract, Tutte= 
bury, and Tunbridge ; alo fuch as had been centres 
ntoghe Tower of London; and all thofe which’ 
inthe houfe of the Black or Friars Preachers, 
thé city of London, The keepers and the 
caftles, and the prior of the order of Friars: Prea 
‘were firiétly enjoined to allow the two perfons fo 
to have free accefs to {uch records, cle ae 
ceffary aid and alliance. 
- Tare appear in fublequent reigns, inftances 
lar interpofition for the protection of public records. ‘T 
are now on record feyeral writs to this effet—De 
dendo rotules, Geode rags etfs inde tees 
nendis, Ge—De ferutinie Chartarum faciends, HE and 


the like. 

Bian Since the feparaion of the cheveery fotaeealiae 
Regis, the rolls and records of that court had been kept 
feparate, vand they had lately multiplied to a oe 


‘of the chancellor Fobx de Sandale, appoint 
beeper of the relis, and hadthe cuftody of them comm 
tb him in the 20th year of this reign *. ee 





Be ce bihey o oney seen niaed TDW. Ul, | 
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en an nan siaaen 
‘The order of proceedings, both civil and criminal, 

b grater angie Hance 


half a century, there was hardly a title or queftion that 














; fc difcourfing, 
upon reve deviate from the method that has ‘hitherto, 
been obforved ; and, inftead of treating this part of our 
fubje& chronologically, ieWill be, perhaps, more condu- 
eive toa thorough underltanding of what was done by the 
legiflature towards melioratidg our jurifprudence, to digett 
the. according to the objéét of them; into heads, 

= | 





head may foem to require ; fo that, tht 
courle of time may be difregarded as to the t 
feveral parts will be confidered as nearly ascanbe in an hie 
torical way. The fame method will be followed, forthe | 
fame reafon, igall the fubfequent reigns. : 
«Avery large portion of the ftarutes of this reign’ 
be ranked under the tite of regulations for the better: 
miniftration of juftice, both,civil and criminal. The 
mainder, which cannot properly be clatled under that head, 
are of fo important a nature, as to deferve a feparate Confi- 
deration. Of this kind are the ftatutes that relate. tu thes 
political condition of the king’s dominions, or the execu- 
tive authorityeof thetcrown ; thofe relating to tenures, or 
to.the clergy; th: ftatutes of labourers, and the laws made 
_ for. ion of trade and commerce. Weath 
‘take a view of the regulations made by thefe particult 
tutes, and then proceed to thofe relating to ti 
tion of juftice. 
‘The principal act of « political kind, is the O 
flat Hibernia, 3x Es. Weft. 4. This, like a ftatute of 
the fame title enaGed in the reign of Edward] *, wap” 
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a ‘contain irregularities in the ad- 
; juftice in Ireland. It appears by this ait, 
was then furnithed with courts of record cor- 


two fuperior tribunals of this kingdom, thofe of the parlia- 
ment and.of the ceuncil, feem to be imparted to that king- 
dom, or confirmed by the prefent ftatute. Matters of a 
more important and arduous £Mmd, fays the a&, thall be 
agitated and determined, cither in council per perites confi 
naftres, ac prelates S magnates, et quofdam de dif- 
at probioribus bominibus of the neigh! 
e council happened to be held; or in parli 
| paripfes confiliaries noftros, ac praclatos et proceres 
| deterré praditté, according to the caftom and law of the )> 











members of cach were not afcertained with any 


vr, 


‘HE remaining provifions of this at were of a very ge- 
mature, being chiefly to enforce fich laws as had been 
the time of Edward I. and had been, or were now 
intended to be, ingrafted on the Irith conttitution ; fuch as 
4 f the ftatute of Winghetter, thofe againft maintenance, 
_champerty, and other extortions and mal-practices of mi- 
to courts *; and alfo fome made in this 
againft purveyors, particularly ftat. 4 Ed. 
<9 In the fame fpirit which dictated fome laws to 
heed audgh sare eyo ba 
> that the jufticiary of Ireland fhould not grant 
offences but in, and with the affent of, the 












Ir Som ht jocacy ot Indust ain geen 
twice’ a-year, together with others who were aflociated: 
‘with him on the occafion : thefe were held in every county. 
Te was now directed; that“he fhould once a-year affociate 
with himfelf a prelate and earl, the chancellor and treafuur= 
er, and fome of the diferecter jultices of the two benched, 
dfaron of the exchequer} and make inghiry intothe 7 

Huct of other judges, by the oaths of good and 

f as well clerks as knights, and certify to ithe + 
the refult of their inquiry *. 
‘Turse were the principal matters contained a 
fiatute. ae it mate ee iy = 
with the fame familiarity as if they were the law of 
without enaéting them, or taking notice how or when’ 
were adopted there, yet it intimates that that co 
had cuftoms peculiar to itfelf; for it diredts that 
things thould be ordered fecundum legem et confuctuginem — 
terre nsfice Hibernie. Pethaps the ufual way of intros 
ducing Englifh ftatutes into Irelam’, wa’ to 
them thither under the great feal, as they were 
Englith counties to the fheriffs. Thus when the ordinance 
of which we are now fpeaking, direéts that felonies 
not be pardoned generally, but that the fact halt be 4 
fied, it goes on, juxta tenorem mos 

























ere eapedpaneedentg ‘The whole 
* bulinefs of legiflation was, in thefe days, extremely arbi- 

teary and irregular, as well in the mfanoer of executing and 
enforcing ftatutes, as in that of making of them. . 

To return to Englith affairs. “Aas Edward had affumedl, 
the title of France, fome perfons apprehended, that fhould- 
the two crowns hereafter unite upon one head, this, being 
te fmaller, might be treated as the fubjeft kingdom. Yo 
quiet thefe jealoufies, the king caufed it to be 
by ftat. 14 Ed. TY. &. 5. that this kingdom” , 
be in fubjection to him or his heirs; as kings” 
(2"but this is one of thofe laws to which it has 

there fhould be no occafion to refort. 

ME years after, towards the clofe of his reign, the 
lefs ferdpedoully with the crown and its prero- 

» by invefting one of his fubjects with a part of its 
‘ jes. “We have feen that William the Conqueror, 
fon Bier he was fettled, had given to the earl of Chefter 
- the royalty and prerogatives of a county palatine in Chefter : 
p fame princely frfnchife had for many years been en- 
dby the bithops of Durham, in their bithopri Ja 
of thefe, the king, in the 2sth year of his reign, 
promoted his favourite fon John, who had married 
ter Of the late Henry duke of Lancafter, to the tide 
‘of Lancafter, did in reward of his great fervices 
rénch war confer on him the county of Lan- 
the rere of having a chancery, and writs 
m the appointment of juitices for all 
vor criminal, with officers for the duc execution 
at quacung; alia, libertates et jura regalia ad 
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honour as:this was conferred in open pailiament™ 
‘Tue lords marchers on the confines of the pri 3 
counts paliitine °. ‘Torkeep theie” barons under the fove- 
reignty of "the king, it was enaéted, by ‘tat. 28 Ed. 
Ill. c. 2. that fuch lords find lordthips fhould be attending 
and annexed to the crown of England, as they had been in” 
all times paft, and not to the principality of Wales, into 
er hands the principality might comé. , The de 
of thefe Jords on the crown of England was 
cly neceflary towards the peace and quiet of the 
*bouring counties. ony 
\' Us notime was there greater thew of (olicitude to fectire. 
the fubjeét in the enjoyment of his rights and privileges, 
than all through this reign. It was in this fpirit that the, 
fat, 4 Ed, TL. c. 14. was made, ordaining, that a parlia 
ment fhould Be held every year once, and more often’ 
need be 5 which was renewed by ftat. 36 Ed. HII. ft. 1.¢. 
It was intended by the frequent and regular meetjeg of 
that alfembly, that refort might always be had thither Or, 
. ig . 























© Tyrr. vol. I1l, 567. Weare Consfimws pre a 
told, that in the 36 Ed, TY. the 
ing in fall partiament did gied bis 











“were confirmed 6ver 2nd over again. I: feermed 
to bea matter of courle all through this reign to prefix a 
‘confirmation of the Charters to every flatute of any length 

confequence. To thefe two Charters were fometimes 

a confirmation of all friychifes and privileges enjoy- 

ed by cities, boroughs, or individuals; and fometimes, 
Sas UR fchecidy tix emer ines, a.confirme. 

tion of tht liberties of the church?. Not conten; with 

[)) thefe general confirmations, ‘particular parts of Aiggna 
e i, which were cfteeme@taort calculated for prot 
e the rights of the people, were fpecially re-enagted, It 
J Bop by fat. § Ed. Ill. c. 9. (in conformity * with 






words almoft of Magna Charta, ch. 29.) that 
s fhould from thenceforth be attached on any accufa 
EB ee es a Soh = ee 
ments, rior chattels, feized into the King’s hands 
. sainh be form of ‘the Great Charter and the law of the 
I! oe ; and again” by ftat. 28 Ed. HIE. c, 3. that no man, 
t efiaxe * condition foever, fhould be put out of 
Gis cong te on wy Wines bo aba 
ited, nor put to death, without being brought in to an- 
by due procefs of law. 
Amon other grievances provided againft by the Great of, 
ter, and alfo by ftatutes in this.reign, was that of 
- Very carly in this king’s gime fome laws 















feveral_ others made in different parts of the reign. Te 
yenaéted, that there fhould be no purveyance but for 
houfe of the king and queen, and their children ; which 
; Sa eC EN ie aie te da 4s Bs 
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P. XI tb wan fb ‘be as ir apgaticcnee maoager 2 ) 
“EDw. ii, felony to take any thing, by way of purveyance, without 
a lawful warrant". Many other checks were impofedon , 
purveyance, The commiffion of purveyors was to be 
under the great or privy feal, and none other’: they were 
not to take timber'; and the king’s butler was not to take 
more wine than fhould be appointed". Purveyances under* 
twenty fhillings were to be paid immediately, and thofe 
above that fum within a quarter of a year*; afterwards it 
was gireéted, that poultry and other fmall articles fhould 
be ‘id for with ready-money ; and all other things within 
or fix weeks’. At length it was enaéted, that 
< heinous name of purveyor fhould be changed, and he 
as fhould be named buyer; and accordingly that ftatute all 
through Speaks of it as of buying and felling, and callsthem 
buyers and fellers, This ftatute confines fuch prerogative- 
buying to the houle of the king and queen only ; nor wasit, 
tobe made but where there was plenty. The commiffioners 
were to be people of fufficient eftate ; their commiffions to 
be renewed half-yearly. All takings and buyings were to 
be for ready-money only; and to take any otheswile 
than ordained by this aét, was made felony*, as we-hawe . 
feen it had been upon the former method of purveyance. 
There were likewife penalties inflicted on buyers, if they 
favoured fome, and charged others*. Commiffions were 
to be awarded to enquire what things buyers. had taken, 
and what they Had delivered; and punifhments inflicted 
for defaults «i in taking or delivering’. Thus was 
the great of purveyance gradually fined down’ : 






Sea, 14 Ed. U1, & 1. . 19. 












ENGLISH “LAW, : 
‘pre-emption, or preference in favour ofthe king and queen's CRAP. 
“Bout. . 


Havine confidered fach ftatutes as related to the poli- 
tical condition of the king's dominions, and the executive 
authority of the crown, we come now to the ftatutes 
that made any alteration in the law of tenure. We haye 
feen how the law ftood as to the alienation of the king’s Tees 
tenants in capite, by the ftatute De preregativd regis*, 

&. * Notwithftanding the fort of liberty there admitted to be in 
tenants in sepite, thele landholders could never fafely alien 
without the king’s licence 5 and if they did, the land ufed 
to be feized into the king’s hand as forfeit, according to 
the rigour of the old law between lord and vaflal. This _ 
‘was, however, now thought a fevere penalty; and it was | 
ordained by ftat. 1 Ed. Ill. ft. 2. c. 12. that the king / _ 
fhould not in fuch cafe hold the land as forfcit, bue that in/ 

4, il cafes of fuch alienation, he fhould have a reafonable fine 
” im the chancery to be levied by due procefs. Thus for- 

» feiture for alienation was wholly taken away, and in lew 

theréof a fine was paid by the king’s tenants as a matter 
oftourfe, either before or after alienation. Some years 
after, in order to quict property, a ftatute was made ‘ to 
confirm all alicnasions of tenants im capite, made in the 

feign of Henry IL, or before ; faving to the king his pre- 
‘rogative, 4s to all that had been made in the time of Ed- 
ward I, Edward Il. and in the prefent reign. Becaufe 
















ja capite, contrary to Magna Charta, which had ex- 
this matter *, it was declared by the fame ftatute ', 
no man fhould be aggrieved by reafon of fuch pure 


| chafes. 
& ‘ 
# Viz. ch. 6, Vid, ant. 307. * Vit.ch, 31. Vid.ant. vol. L238, 
Nue eee * Seat. «Ed, TI, th. a6. 126 , 
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KUL. To qualify fome of the king’s feudal claims, it 

Tm Clared, by ftat. 25 Ed, Ill. ft, 5. c. 11, that a reafons 
"aid pur faire fil cbevalier, and pur file marier, Should 

vied according to the ftatute®, and in no other way; that 

is, of every knight's fee held immediately of the king, 
twenty fhillings, and of every twenty pounds of land 

immediately of the king in focage, twenty thillings and no 

more, The fervices of tenure were made a pretence for 

exaéting more attendance than tenants were by law bound, 

to perform. Such excefles made it neceflary to,declare, by 

ftat. 25 Ed. IIL. ft. 5. c. 8. that no man should be con- 

ftrained to find men of arms, hoblers, nor archers, except 

7 they held by thote fervices, and then only bycommon affent 

oo and grant of parliament; fo thateven the common duts oF 

‘- \ tenure were no longer to be demanded, than wheri they wer 

called forth by an aéct of parliament. Thele regulations 

ftcongly thew, that the feudal conftitution had now ceafed 

to anfwer the purpofes of its firft inftirutiony and!was 

haftening to the decay and neglest into which it foon after 

+ fell. In the time of Edward II. the minitters of that prince 

had compelled many to.enter into obligations to be axen- 

dant on the king with arms and accoutrements ; all whith 

were declared void in the firit year of this reign", andory 

dered to be cancelled. To fuch expedients had they fe= 

courfe, as fubftitutes forthe ancient military policy, which 

wasnow found inadequate and ufclefs. ah 

‘Texunes were principally confidered as'a foarce of 1 

‘Venue to the crown : in that light they were as ftri 

up asever, and became very often the occafion of g 

‘preffion. The alcertaining of the king's right, 

inftances, depended on the efehcators ; and many ftarutes: 

were niade in this reign for the better ordering of that off 

as well to fecure the king in a due receipt of alll his 
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t Lis# Law. 
| So -reeadhodt 2 phy dame salar oksigal CHAR, 
intrufted with fo much pawer. It (coms, the “= 

‘number of efcheators had been reduced to two ; one to ad 
on this fide Trent, the other beyond it. But a ftatute was 
made to increafe the number to:what they had been when 
the king firlticame to the throne ; which number, however, 
is not mentioned by the act. It was further ordained, that 
thofe efcheators fhould be chofem by the chancellor, treafu- 
* “ger, and chief baron of the exchequer, taking to them the 
‘Chief juftices of the two benches, if they were prefent, the 
fame as in chufing fhieriffs, which will be mentioned here- 
after, No efcheator was to continue in his office above a 
year!. Efcheators were not to do wafte in lands belonging 
to the king’s heirs, but were to return the writ of diem 
claufit extremum, with a true extent, into the chancery 
forthwith ; and if the next friends of the heir pleafed, they , 
amight have the lands in farm till the heir’s age, yielding the! 
yalue to the king, by agreement with the chancellor dnd 

. ‘The heirs, when they came of age, were to 

have an aétion of wafte againft fuch guardians and farmers *. 
Efeheators were to be anfwerable to the king for the value 
of the fftms of mills and other profits belonging to the 
—King’s heirs, in prpportion to the time they were in the 
king’s hands! + were to take inquefts by good people 
and lawful, of fuffi ‘ipheritance and good fame, and of 
“the fame county where the enquiry fhould be; and'the in- 


Dit, as ye 
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the jurors ; if not, they were to be void: the i 

- ‘alfo to be taken in good towns, openly, and not pri- 
*vutely". Wherever lands were feized into the king's hands 
‘by office of the efcheator, on account of alienation with- 
Ticence, or the tenant ix capite dying and leaving his 
2 r within age, it was to be returned into the chancery 5 
a , * Stat. 28 Ed. TIL ¢. 
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King’s command, and fay, that the lands were not j 
he was to be réceived fo to do, and procefs was to be fent 
king’s bench to try it according to law *, > 
“Arr length it was ordaified more fully by ftat. 36 Ed. 
IIT. ft. 1. c. 13. that land feized into the king’s hands be- 
caufe of ward thould be kept without wafte ; ‘that the ef 
cheator fhould have no fecof wood, fith, venifon, or other 
thing ; but fhould anfwer yearly to the king for the iffues 
and profits; and if he did otherwife, and was attainted 
thereof, he was to be ranfomed at the king’s will, and 
‘yield to the heir treble damages : the fame was to be in all 
cafés of lands feized into the king’s hands by office taken 
before efcheators. “The efcheator was to fend the inqueft, 
within a month, into the chancery, and 2 writ was to be 
{(ciblesmed to bles to nespily she eae of 280s ADE 
party might be heard to traverfe the office, and thew his J 
sight, as directed by the above act; only there is added by 
the prefent ftatute the pain of two years imprifonment in 
eafeithe efcheator acted otherwile. By ftat. 42 Ed. IIL. 
. §«no perlon was to be efcheator unlefs he had 
Jeaft of lands in fee, and difcharged his officejn 
‘There was great complaint, Jake theriffs, and 
other officers of theking, feized the lands, goods and chat- 
tels of many, furmifing pe fer a which 
was often grounded upon a ne ee 
the perfon meant in the writ, who was not fi 
SGascgalbed by cn adion, ce pricdar cipden ro. 
prevent the oppreffion confequent upon fuch J 
was ordained, by ftat. 37 Ed. Lil. c. 2. that perfons fo 
jured fhould have a writ of idempritate mominis, a writ t 
was in ule before this act, but of which we have 
had occafion tofay any thing. Befides that, the Y 
courfe of redrefs was now direS@ted. The party whole land 
r 
” * Sc 9g BLT €, 14 < 
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whd had the warrantof feizure, to anfwer for the value to 5 
the king ; and this was to be done without ariy fee on pain 
Of double dathages to the party grieved, and being heavily 
punifhed at the king's fuit. Thus, in one inftance, was a 
very fi devifed for thofe who were injured by 






Severar fatutes were mage in this reign to fettle fuch 
claims of the clergy as {till remained expoled to the jealoufy of the clergy. 
eof the temporal power, and were not fecured by any par- 
liamentary provifion. The great fubject of difcuffion be- 

tween the fpiritual and temporal authority had hitherto been 
wpon the jurifdiction of caufes, and the per‘onal exemption 

‘2f clerks from the fecular courts. This difpute had been 

fo adjufted by the ftatutes of Circwm/pedt? agatis, and of 

7 Articuli cleri, in the wo lait reigas *, that no further cla- 
{ mour was kept up on that head. Some points, however, 
refpeting the property of the church, called for regulation ; 
others that had been lately occafioned thro’ the ambition 

+ and avarice of the pope, created new apprehenfions, and 
~ became frefh fubjeéts of difcontent in this and the next 
reign. It was endeavoured to seftrain thefe new ufurpa- 


——tions by the ftatutes of provifors. Thefe, and the other fta- 
tutes relatigtg“the clergy, exhibit the clerical ftate in a 
new point of view, aware well deferving attention. We 


hall, therefore, take a view of them in the order in which 
~ they were made, 

“Tur fit fatuteon the fubjeetofeccleliftice and eccle- 
fiaftical property, is ftat. 1 Ed. IIL. ft. 1.c. 10. by which the 
king binds himfelf not to demand of bithops and religious 
houfes any penfions, prebends, churches, and corodies 

for perfons, but in cafes where he in confcience might do 
it. The nextare ftat. 4 Ed, Ill. c. 6. and ftat. 5 Ed. DI. ° 
arco ene oe anes 0 Culley 35 £d. 1. 

© Vid. ant 215. 293- 
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ea *: then follows fat. r4 Ed. TIT ft, 4. which was oc | 
as the act fays, by many 
vances done in divers manners by the or eee -- 
people of holy church. To prevent thefe in future, it was. 
**  senaéted, in the firlt place, that the king’s purveyors fhould 
take nothing within the fees of holy church halt he will 
of the owners ?. ‘The other provifions of this a&t relate to 
the temporaltics of bithops. “ As the law now ftood, the 
exception of plenarty, ina writ for recovery of a prefén- 
was never allowed againft the king, becaufe he was” 
p Paar Wet. 2.c. 5.9 and was, befides, pro 
teéted by the old maxim, mudlum tempus occurrit regi. Tet 
‘followed from this, that perfons were turned out of 
their benefices after long pofleffion, by reafon of the tem- 
*poralties of bifhops and advowfons of infants coming into 
the king’s hands. ‘To remedy this in future, it was or= 
dained, that the king, in fuch cafes, fhould not make col= 
lation or prefentment after three years from the avoidance ; 
nor fhould any one, after fuch time, be bound to "anfwver 
to the King in a guare impedit*: and further, ‘the king 
declared that he would not feize into his hands the tempes 
ralties of bifhops, abbots, priors, or other ried 
church, without juit caufe, according taand 
of law’, 

Because the king’s efcheato other keepers of ten 
poralties had been ufed to commit great wafte, it’ was 
Teiaarikiitch jstapstecta ta cacao CRG 
they fhould fell no underwood, nor hunt or fith thereon, 
nor rack the terlants: and in order to put the cuftody of | 
temporalties into fafer hanids than thofe ‘of the king’s offi~ 
cers, they were to be offered to the dean and chapter, to 
whom they were to be demifed by the chancellor and trea. 
forer at a reafonable rate, according to the remembrances 







* Vid, ant. 157. "Che. y 
rch, ha 
§ Ved. an’. 19g 


